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MEASURE OF COMPENSATION FOR EXTINGUISHMENT 
OF EASEMENT BY CONDEMNATION 


RALPH W. AIGLER 


Like other property rights, easements are normally subject to 
extinguishment! by exercise of the power of eminent domain. Their 
destruction may come about by exercise of such power aimed spe- 
cifically at that result. Such a situation may arise when a unit with 
condemning power acquires by purchase a tract of land from S, 
such land being then subject to an easement owned by D, and the 
purchaser, failing to make a deal with D, institutes condemnation 
proceedings for the purpose of ridding the acquired land from the 
burden of the easement. More commonly, however, the extinguish- 
ment results from a “taking” of the servient land. This situation 
is covered by Section 57A of the Restatement of Property which 
declares : 


“An easement is extinguished by a taking by eminent do- 
main of the servient tenement, or of an interest therein, to the 
extent to which the taking permits a use inconsistent with the 
continuance of the use authorized by the easement.”? 


This language, no doubt, is intended to cover both types of situ- 
ations to which reference has just been made. The interests that con- 
stitute the easement owned by D are interests in the servient land 
owned by S and, assuming no other outstanding interests in S’s 
land, the sum of D’s easement interests and the ownership interests 
of S in the servient land is the totality of possible interests therein 
recognized by law. In a sense, then, all condemnations of existing 
easements are “takings” of the servient land. But surely it would 
sound strange, even to lawyers and judges, to hear that in the case 
first supposed the condemning unit which has taken a deed from S 
is condemning its own land. It seems much more sensible to say that 
it is the easement owned by D that is being condemned. 

It should be noted that the word “easement” as used here includes 
such interests as profits.? In the Restatement a separate section deals 





? Property (2) P.F.D. No. 2. 
*In this respect the usage of the Institute is contrary to what has generally 
been observed. 
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similarly with interests in land “arising out of a promise respecting 
the use of land of the promisor.”? This covers the type of interest 
commonly referred to as an “equitable easement,” that is, promises 
enforceable under the doctrine of Tulk v. Moxhay.* Strangely, a 
second subsection of this section includes interests based on a prom- 
ise which “creates an obligation binding upon the successors of the 
promisor.” Thus apparently by process of definition of "interest 
in land” so as to include them, interests arising out of “covenants 
running with the land” may become compensable in condemnation 
proceedings directed against the land with the ownership of which 
the obligation of the promise is running, even though the only remedy 
available for a breach of such promise would be an action at law 
for damages.® 

The purpose of this paper is to consider the proper yardstick by 
which to measure compensation awards in these three types of cases: 


(1) where a legal easement is extinguished (in whole or in part) by 
eminent domain proceedings, (2) where an equitable easement is 
thus destroyed, and (3) where land is freed of the burden of a 
covenant running with the land, such covenant not having created 
either a legal or equitable “easement.” 

While reputable scholars have urged that in the second and third 
situations no compensable interest has been destroyed, a point which 
will be discussed quite fully later herein, no one has suggested that 
the first type of case is not one calling for award of compensation in 
respect to the extinguished easement. The only difference of opin- 
ion of which this writer is aware has to do with the measurement of 
such awards. 

It has been earnestly argued that the compensation to the ease- 
ment owner cannot exceed, if it is not actually measured by, the 
difference in value of the servient land free of the easement and as 
subject to it.6 This position is based on the contention that at least 
in the more common situation, the second one stated in the opening 





*ProperTy (2) P.F.D. No. 2, $113 (1). 

*2 Phil. 774 (1848). 

* Property (2) P.F.D. No. 2, §113 (2). The phrase “equitable easement” no 
doubt is not strictly accurate, but it will suffice here for purposes of identification 
of the sort of interest that is meant. 

*Thus if it develops that the servient land free of the easement is worth 
$5,000, but subject to the burden the value is $4500. the amount to be awarded 
to the easement owner would presumably be $500. Occasionallv, however. it must 
happen that such difference is more than the loss suffered by the easement owner. 
Whether the latter. or the servient owner. or the condemning unit should reap 
the resulting windfa'l is an interecting question. See Boston Chamber of Com- 
merce v. Boston, 217 U.S. 189 (1910). 
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paragraph, it is the servient land that is “taken” and that the con- 
demning unit should not be expected to pay more than its fair value 
as an entirety. The supporters of this view point out that total own- 
ership in such land, which is what is destroyed by the condemnation, 
is the sum of the interests owned by the servient owner and those 
owned by the easement owner, and that values for condemnation pur- 
poses should not, therefore, be increased by the separation of own- 
ership. This approach has an appealing simplicity and disarming 
appearance of reasonableness.’ In the further course of this dis- 
cussion we shall have occasion to examine this view critically. 

Before entering upon an examination of the authorities and dis- 
cussion of the principles involved, it is pertinent to refer briefly to 
the basic objectives to be observed in measuring condemnation 
awards. A recent case in the United States Supreme Court is sig- 
nificant. In proceedings for condemnation by the United States of 
land for a railroad right of way, relocation of which was necessitated 
by a public improvement, objections to certain rulings of the trial 
judge as to lines of examination of witnesses regarding values were 
considered. Preparatory to ruling upon the precise questions be- 
fore the Court, Mr. Justice Roberts, speaking for the unanimous 
Court, pointed out that 


“The Fifth Amendment of the Constitution® provides that 
private property shall not be taken for public use without just 
compensation. Such compensation means the full and perfect 
equivalent in money of the property taken. The owner is to 
be put in as good position pecuniarily as he would have oc- 
cupied if his property had not been taken.”® 


The Court then went on to point out that “In an effort, however, 





‘When the “taken” land is owned by two or more as cotenants, or when 
its ownership is split into present and future estates, or when it is subject to 
security interests, such as mortgages, undoubtedly the general rule is as stated in 
the following quotation from Lewis on Eminent Domatn (3d ed.) §716, p. 1253: 

“When there are different interests or estates in the property, the proper 
course is to ascertain the entire compensation as though the property be- 
longed to one person. and then apportion this sum among the different 
parties according to their respective rights. The value of property can not 

be enhanced by any distribution of the title or estate among different per- 

sons, or by any contract arrangements among the owners of different inter- 

ests. Whatever advantage is secured to one interest must be taken from 
another, and the sum of all the parts cannot exceed the whole.” 

It remains to be seen whether for purposes of valuation in condemnation 
easements have an independent value, thus falling outside the rule as stated 
by Lewis. 

*The Fifth Amendment, of course, is a limitation only on Federal action. It 
represents, however, restraints that are also applicable to state action. 

* United States v. Miller, 317 U.S. 369 (1942). Ripley would note that in this 
case the Court was unanimous. 
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to find some practical standard, the courts early adopted, and have 
retained, the concept of market value.” The further discussion as to 
what elements are properly included and excluded in arriving at 
such “market value” need not be dealt with here.?° 

Would the suggested method of measuring awards stated above 
Satisfy this objective? If it would not, then what is the alternative 
yardstick ? 


Legal Easements Appurtenant 


Let us imagine S the owner of land subject to two easements of 
way one over the west ten feet and appurtenant to land owned by A, 
the other over the east ten feet and appurtenant to land owned by 
B. Let us assume that while the amount of interference with S’s 
use and enjoyment is precisely the same as to each easement, the way 
for A is a necessary mean of access, while for B it is a mere con- 
venience, the loss of which would cause little, if any, pecuniary 
damage to him. A taking of S’s Jand by condemnation, if it destroyed 
the easements, might cause harm to A approximating even the value 
of his land, while the pecuniary loss to B might be represented by 
a few dollars. 

Under the yardstick suggested above the awards to A and B 
would be exactly the same, neither one representing the loss suf- 
fered by A or B but the diminution in the value of the servient land 
by reason of the outstanding easement. The quoted language from 
the Supreme Court would seem to reject any such result and to lead 
to awards to A and B measured by their pecuniary losses. 

Three decisions, one in Pennsylvania,’! one in New York,!* and 
the third in a Federal Court'® are peculiarly interesting and valuable. 

In the first of these cases the railroad company destroyed a bridge 
over which the plaintiff had a right of way appurtenant to lands 
owned by him. Though the proceeding was not in form one of 





See also United States v. 2.4 Acres of Land, 138 F. (2d) 295 (1943), and 
General. Motors Corp. v. United States, 140 F. (2d) 873 (1944). The latter case 
is particularly interesting in its recognition and application of the primary ob- 
jective in determining awards, namely, the loss to the owner whose property is 
taken rather than the gain to the condemnor. The question there was the inclusion 
of expenses of removal by a lessee a portion of whose term was taken by the 
Government. A majority of the Circuit Court of Appeals (7th Circuit) concluded 
that such expenses were properly included. The result was reached by considering 
the taking to be “the actual use and possession as distinguished from a right 
to use.” 

™ Neff v. Pennsylvania R. R. Co., 202 Pa. 371, 51 Atl. 1038 (1902). 

“Matter of City of New York (W. 10th St.), 267 N.Y. 212, 196 N.E. 30 
(1935). 

“United States v. Certain Lands, 43 F. Supp. 687 (1942). 
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condemnation but trespass to recover damage for injuries to land 
caused by the removal of a bridge over a private lane, the court 
stated that “This action is essentially a proceeding for the assess- 
ment of damages for land taken under the right of eminent domain. 
The measure of damages adopted by the learned trial judge was 
therefore entirely correct. The effect upon the plaintiff’s farm to 
which the way was appurtenant was the injury he sustained .. . 
to the extent, however, to which the market value of the farm was 
depreciated by being deprived of the use of the land, the plaintiff 
was injured and that was the measure of his damages.” The court 
relied upon Phillips v. R. Co.1%* 

In the New York case a strip of land belonging to C was used as 
2 private road in going between a highway and the ocean. This land 
of C was condemned for street use and one of the main questions in 
the case was the amount of compensation in those proceedings that 
should be awarded to certain claimants who owned lands touching 
this condemned strip and as appurtenant to which they had ease- 
ments over the condemned land. Compensation awards of over 
£55,000 were made to C and $52,000 to the other claimants covering 
the easements that were extinguished by the condemnation. In dis- 
cussing the award made to those claimants in respect to their ease- 
ments, the court, Finch, J., said, “For purposes of valuation an 
easement is to be considered as appurtenant to the dominant tene- 
ment. Together they constitute a single entity. In this case, the land 
of the Feltmans, used for a restaurant, was materially enhanced in 
value by the right to place a sign across the private roadway and to 
convenience its patrons by supplying them with immediate park- 
ing space. These easements have been valued as if they stood alone. 
The taking of these easements not only destroyed their value but it 
also took away from the dominant estate the added value which it 
had in consequence of the ownership of the easements.” The court 
here quotes from Holmes in the Welch case. The court continued 
with the statement that “the Feltmans were entitled to have the 
dominant estate owned by them valued with the easements, rights 
and privileges as appurtenant thereto and then valued after the ease- 
ments, rights and privilege had been taken and the public street substi- 
tuted for the private way. The difference in the amount is the measure 
of the consequential damages suffered by the Feltmans and the amount 
which they are entitled to recover.” It is interesting that the court 





18184 Penn 538, 39 A. 298 (1898). 
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here cites Flynn v. Ry. Co.,'* a case which will be referred to in con- 
nection with the measure of awards when the claim is made in 
respect to equitable restrictions. These views of the New York Court 
of Appeals are reiterated and emphasized in Matter of City of New 
York (public beach). 

In the third case, the United States was condemning parcels of 
land in Baltimore for a housing project. The dispute in the re- 
ported case centered about a certain parcel which was subjected to 
use as a public highway, the effect of the condemnation being the 
closing of the highway. Both the city of Baltimore and the owner 
of the fee claimed compensation. The court, Chesnut, District Judge, 
concluded that both claimants were entitled to compensation and the 
chief question was how the respective awards should be arrived at. 
The court said “In general it may be said that where the property 
is subject to an easement, the owner of the easement and the owner 
of the bed of the street are not jointly entitled to compensation for 
the whole, but their respective interests must be separately valued 

. and it may be that the sum of the respective values will be more 
or less than the value of the whole parcel taken as an entity irrespec- 
tive of the separate valuations . . . the ultimate test in all cases is 
what is the fair market value of the interest in the property that is 
taken by the condemning authority.” 

Practically all the discussions and cases bearing on our problem 
in recent years have been based in whole or in part on two decisions 
by the Supreme Court in 1910, both opinions by Mr. Justice Holmes.'® 

In the first of these, the Welch case, the United States condemned 
three acres out of claimant’s farm for permanent flooding. As ap- 
purtenant to his farm, claimant owned an easement of way over lands 
of other parties to a highway, and the flgoding of the three acres taken 
made further use of the way impossible. The lower court allowed 
claimant $300 for the three acres and $1,700 for diminution in value 
of the farm. The Government took a writ of error on the ground 
that the larger item was “merely for collateral damage not amount- 
ing to a taking.” The Supreme Court affirmed the decision (Harlan 
dissenting as to the $1,700). Holmes, J., said: “The petition, like 
the form of the finding, lends some countenance to this contention 
(that the larger item was merely for “collateral damage’). . . . But 
both petition and finding in substance show clearly that the way has 





#218 N.Y. 140, 112 N.E. 913 (1916). 

* 269 N.Y. 64, 199 N.E. 5 (1935). 

* United States v. Welch, 217 U.S. 333 (1909), and Boston Chamber of Com: 
merce v. Boston, 217 U.S. 189 (1909). 
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been permanently cut off. A private right of way is an easement 
and is land. We perceive no reason why it should not be held to be 
acquired by the United States as incident to the fee for which it 
admits that it must pay. But if it were only destroyed and ended, 
a destruction for public purposes may as well be a taking as would 
be an appropriation for the same end. . . . The same reasoning that 
allows it for a right of way taken in the same manner, and the value 
of the easement cannot be ascertained without reference to the dom- 
inant estate to which it was attached.” (Our italics.) 

Whatever may be suggested as to grounds on which the result 
might have been reached, the fact remains that the court chose to 
apply the reasoning indicated by the language quoted from Holmes’ 
opinion.!* 

The Boston case also was a condemnation proceeding. It involved 
a specially interesting set of facts. The Chamber owned a vacant 
tract of land which was being condemned by the city for street pur- 
poses. This tract was subject to an easement of way and light and 





“The Welch case has been repeated'y cited in later Federal decisions, always 
approvingly. See U.S. v. Cress, 243 U.S. 316 (1916); Duckett & Co. v. US., 266 
U.S. 149 (1924); Tucker v. U.S., 283 Fed. 428 (1922); Union E. L. & P. Co. v. 
Snyder, 65 F. (2d) 297 (1933); Duke Power Co. v. Toms, 118 F. (2d) 443 
(1941) ; Schiefelbein v. U.S., 124 F. (2d) 945 (1942); U.S. v. Certain Lands, 
49 F. Supp. 265 (1943); Fed. R. E. Co. v. U.S., 79 Ct. of Cl. 667. 

The case of Tucker v. U.S., supra, has an especial interest because it was de- 
cided by the Rhode Island District Court, the same one which produced U'S. v. 
Certain Lands, 112 Fed. 622 (1899), which has been cited so often in connection 
with the restrictions, or equitable easements, dealt with infra, and on which 
Nichols in his Eminent Domain relied for his views, which views. in turn, are 
largely the basis for the view of those opposed to the position advocated herein. 
The District Judge in each case was Brown, the same person, though twenty- 
three years separated the two cases. 

In the Tucker case servient land was condemned for a Naval Training Station 
thereby destroying certain easements appurtenant to claimants’ other lands not 
taken. The court quoted from the Welch case the 'anguage set forth supra and 
continued: “Whether we regard the exercise by the United States of the rights 
as an owner of an unencumbered fee as the taking of the petitioners’ rights in 
[the servient land], or as the destruction of rights appurtenant to lands not 
taken, and thus as damage to land not taken, does not seem to affect the right 
to compensation. If an easement is a burden upon an estate and detracts from 
its value, the United States can not, by paying that depreciated value. justly 
acquire full title to an unencumbered estate. If that easement is of value to the 
owners of the dominant estate, it cannot be destroyed, and the value of the 
dominant estate be thus depreciated, without compensation to the owners of the 
dominant estate.” (Italics ours.) 

See also Tenney v. U.S., 82 F. (2d) 788 (1936), where Wisconsin land was 
condemned for flowage. A telephone company was al'owed the value of its ease- 
ment in such lands—no talk of value of the easement bv looking to effect of the 
easement in depreciating value of servient land but solelv in resnect to taking 
claimant’s “property.” In Golden v. L. & N. R. Co., 228 Ky. 134, 14 S.W. (2d) 
379 (1929). the lower court was reversed because after charging jurv that the 
award to owner of destroved easement should be measured by difference in 
market value of dominant land with and without the easement, this had been 
spoiled by further charge that conflicted with such measure. 
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air appurtenant to nearby land owned by X. Subject to that easement 
the condemned parcel was worth only $5,000. Free of the easement 
its value was $60,000. In truth X could show no pecuniary loss by 
the destruction of his easement, the public way assuring him the ex- 
ercise of all the rights given him by the easement. A Massachusetts 
statute declares in substance that when in condemnation it appears 
that more than one person has property interests in the land taken, 
all shall be joined, the value of the condemned tract fixed as if all 
interests were in one and the award thus arrived at apportioned 
among the claimants. The court awarded only $5,000. Holmes said: 
“It (the constitution) does not require a parcel of land to be valued 
as an unencumbered whole when it is not held as an unencumbered 
whole. It merely requires that an owner of property taken should 
be paid for what is taken from him. /t deals with persons, not with 
tracts of land. And the question is what has the owner lost, not what 
has the taker gained.” (Italics ours.) 

With reference to legal easements nothing has been found in the 
cases to support any other yardstick, except a dictum by Judge 
Lindley in the late case, U.S. v. Sunset Cemetery Co.1® He there 
states that the court should determine “just compensation for the 
tract” and then divide it between the owner and those having lesser 
interests therein. Massachusetts has a statute that probably accounts 
for language, similar to the used by Lindley above, in Burt v. Mer- 
chants Ins. Co.,!® quoted in Cornell-Andrews Co. v. R. Co.® 


Easements in Gross 


Unlike appurtenant easements, those in gross have no association 
with dominant land in connection with which they may have a spe- 
cial value. Some easements in gross, indeed, are not assignable; 
hence, as to those, the measurement by market value can have no 
application. Since easements in gross cannot become a part, so to 
speak, of tracts of land with which they are enjoyed, it may be 
plausibly argued that for purposes of valuation in condemnation they 
should be treated as are mortgages, leaseholds and reversions, etc., 


as pointed out above. 
Only one case, and that a very recent one decided by the Circuit 





132 F. (2d) 163 (1942). The decision was merely that the trial court was 
wrong in refusing to consider the claim of the easement owner. 

115 Mass. 1, 15 (1874). 

” Mass. 298, 95 N.E. 887 (1911). 

Three general articles may be found of interest: 31 Cor. L. Rev. 1, 17 Mun. 
L. Rev. 461, and 41 Vare L. Journ. 221. 
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Court of Appeals for the Second Circuit, has been found dealing 
with easements in gross in this regard.21_ The case was one of no 
little interest and importance, and the opinion is by Judge Clark, 
admittedly one of the country’s outstanding experts ir this general 
field of property law. In this case the United States was condemn- 
ing a tract of about 50 acres situated in Brooklyn. The United States 
paid into court a sum of money presumably covering the land it 
condemned. The Terminal claimed $700,000 out of that fund ‘or 
such other amount as to the court shall seem just and proper.” This 
claim of the Terminal was based upon an arrangement set forth in 
great detail in a formal document between itself and the city whereby 
the Terminal was allowed to build a freight terminal with connec- 
tions thereto for use in connection with a market. 

After noticing that a claimant is not entitled to compensation in 
respect to frustration of contract expectations but only for the tak- 
ing or destruction of property interests the court concluded that the 
Terminal had here a property interest, namely an easement in gross.”* 
It is said that “there appears no reason why compensation should 
not be paid for the taking of easements in gross” citing quite a num-~- 
ber of cases and law review articles.2? Because the trial court had 
concluded that the Terminal had no compensable interest the case 
was remanded to the district court for an award of “appropriate 
compensation.” 

The court went on to say something for the guidance of the dis- 
trict court as to how the Terminal’s compensation should be mea- 
sured. It is said that “the settled rule is that the owner’s loss, not 
the taker’s gain, measures the compensation to be awarded . . . but 
the ‘concept of market value’ sets the ‘practical standard.’” It was 
pointed out that the interest involved here was not one bought and 
sold on the market, so that its sale value must be somewhat hypo- 





* Brooklyn Eastern District Terminal v. New York, 139 F. (2d) 1007 (1944). 

=“True, since most human affairs are still conducted on the earth’s surface, 
it may be argued that some ‘interest in land’ is implicitly granted with most 
contractual privileges. This, however, proves too much; unless the parties con- 
template some more particularized use of land than that, we do not find a real 
property interest, at least requiring the award of compensation. Our task is to 
discever the parties’ intent as to the privileges and rights granted and then to 
make a proper evaluation of what we have found in the light of analogies and 
precedents. . . . As so often in law, the final line of demarcation may be vague 
and shadowy; but we think the interest here too substantial to justify doubt.” 

* Borough Bill Posting Co. v. Levy, 144 App. Div. 784, 129 N.V.S. 740 (1911); 
Rochester Poster Adv. Co. v. Smithers, 224 App. Div. 435, 231 N.Y.S. 315 (1928); 
Antonopulos v. Tel. Co., 261 App. Div. 564, 26 N.Y.S. (2d) 403, 287 N.Y. 
712, 39 N.E. (2d) 931 (1942) ; Saratoga State Waters Corp. v. Pratt, 227 N.Y. 429, 
444, 445, 125 N.E. 834 (1920); Mayor, etc. v. Law, 125 N.Y. 380, 392, 26 NE. 
471 (1891); 41 Vare L. Jour. 221, 241, 242; 17 Minn. L. Rev. 461, 470-475; 30 
Car. L. Rev. 125, 143. 
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thetical ; “but in default of more direct evidence of sale value, pres- 
ent value (i.e. as of the time of taking) of clearly to be expected 
future earnings may be considered.” 

In a footnote appended to the statement just quoted regarding 
the owner’s loss being the important measure of compensation, the 
court says: “Thus the rule is applied constantly to easements, in- 
cluding equitable restrictions, as to other property interests .. . 
rarely it has been suggested that the rule should be, instead, the 
amount by which the value of the servient land was lessened by rea- 
son of the easement . . . ; but this is at best highly unrealistic (as 
in the present case where the petitioner’s interest, if anything, adds 
to the value of respondent’s property) and hardly fills the constitu- 
tional requirement of ‘just compensation,’ defined in U.S. v. Miller** 
as ‘the full and perfect equivalent in money of the property taken. 
The owner is to be put in as good position pecuniarily as he would 
have occupied if his property had not been taken.’ ” 

The court’s discussion of the proper measure of compensation may 
be characterized as dictum, for the decision was that the lower court 
erred in complete denial of any award in respect to the claimant’s 
interest. But as dictum it is entitled to more than the usual respect, 
since the court deliberately undertook to set the proper standard for 
the further proceedings. 

The Restatement wisely, it is believed, follows the line thus so 
clearly indicated by the authorities. Section 59B declares that 


“Upon extinguishment of an easement by eminent domain, 
the owner of the easement is entitled to compensation measured 
by the value of the easement.”** 





8 317 U.S. 369 (1942). 

* RESTATEMENT OF PROPERTY (2) P.F.D. No. 2. 

In Comment b. the following is stated: “The strict legal effect of condemnation 
is the destruction of property interests with the creation in the condemning unit 
of new interests the equivalent of those extinguished. If eminent domain pro- 
ceedings are directed toward Blackacre, owned by A, but subject to an easement 
owned by B, and the taking is such that under the rule stated in §57A the ease- 
ment is extinguished, property interests both of A and B are destroyed, and each 
is entitled to just compensation for his interest. If the complete totality of possible 
property interests in Blackacre were united in A, he alone would be entitled to 
compensation, and its measure would be the fair value of such totality of inter- 
ests. From this it might seem to follow that the measure of B’s compensation 
should be the difference between the fair value of Blackacre unburdened by the 
easement and its value as subject to such easement. As a practical matter, how- 
ever, this would often amount to a denial of just compensation to the easement 
owner. Between the economic value of the easement to its owner and the effect 
of the easement by way of reduction in the value of the servient land there 
is commonly little. if any, relation however true it may be in an analytical sense 
that the interest in the servient land represented by the easement is the exact 
equivalent of the interest subtracted from the totality of ownership in that land 
by the creation of the easement. Fair value for purposes of the award is the loss 
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As to appurtenant easements comment c. has this to say: 

“Appurtenant easements, being usable only in connection 
with the use and enjoyment of a dominant tenement, have value 
only in connection with that tenement. Their value, then, for 
the purpose of measuring awards of compensation in eminent 
domain proceedings ordinarily is the reduction in market value 
of the dominant tenement caused by the condemnation proceed- 
ings. Thus the extinguishment of an easement without which 
the dominant land would be of little, if any, use would call for 
a much higher award than would the extinguishment of one of 
merely slight convenience. In the unusual case of a dominant 
tenement without a provable market value, the value of the ex- 
tinguished easement is determined by the same sort of proof on 
which the value of that land would be determined if it were the 
object of the condemnation.” 


As to easements in gross the following observations are appended 
by way of comment: 


“Since easements in gross derive no value from their use in 
connection with any benefited land and no land gains any value 
by the use of an easement in gross, the only land value which 
can be affected by the extinguishment of such an easement is 
that of the servient land. Though it is conceivable that the value 
of that land might be actually lowered by the extinguishment of 
an easement in gross to which it is subject, in the usual case its 
value is increased. Here again, as in the case of appurtenant 
easements, the pertinent inquiry is not what has the condemning 
unit gained by the extinguishment but what has the owner of 
the easement lost. The market value of the easement is normally 
its fair value. Some easements in gross, however, are inalien- 
able (see Sections 40-43), hence as to those their value to their 
owner must be determined by proof having no relation to 
market value, and similar proof is necessary as to those ease- 
ments in gross which, while alienable, have no market value. 
The general test of value in such cases is the amount a pur- 
chaser desiring to make the use authorized by a particular ease- 
ment would be willing to pay. The effect upon the value of the 
servient land of the extinguishment of an easement probably 
has a closer relation to the value of the easement when it is in 
gross than when it is appurtenant. This follows from the fact 
that appurtenant easements frequently have an almost vital 
bearing upon the value of the dominant land.” 


Equitable Easements 


Again it should be noted that the phrase “equitable easement” is 
used here as a convenient designation of those interests whose pro- 





to the owner of the easement, not the gain on the other side by its extinguish- 
ment.” 
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tection lies within the so-called “doctrine of Tulk v. Moxhay,” in- 
terests arising out of promises regarding the use of land, normally 
restrictive. The classification of such interests as property has been 
comparatively recent.*° They originate in promises, and it was not 
many years ago that discussion was vigorous as to whether they 
should be dealt with as contract rights or as property.2® We are here 
skirting some of the most difficult of legal problems which fortu- 
nately, however, we need not discuss at length. 

Other instances of interests achieving property status after pe- 
riods of development may be pointed out. The term of years, for 
example, for centuries recognized as property clearly was contractual 
in its origin. It was through the application of new remedies for 
protection of the termor that the change from contract right to prop- 
erty was achieved. In a very early stage of the “use,” the beneficiary, 
whatever it was he had, surely did not have property. Here, too, 
as adequate remedies of protection were developed, an interest classi- 
fied as property emerged.?* 

This contractual background of equitable easements and their de- 
velopment into recognized property interests is important in under- 
standing and evaluating some of the cases which we are about to 
consider. 

We have a number of decisions concluding that either there was 
no easement at all in the sense of a property interest, or, if there was 
any, it was not good against those acquiring the burdened land by 
eminent domain. In those cases, of course, the court never got to the 
problem of measuring compensation, for none was to be allowed. 
It seems clear, therefore, that the only pertinent authorities are those 
in which it was held that some interest was extinguished for which 
some award was to be made. It has been suggested, however, that 
line of cases denying ali compensation in respect to the easement 
really are understandabie only as reluctance to enlarge the financial 
burden upon the condemning units. It seems necessary, then, to 





* When it was decided in Nisbet & Pott’s Contract, [1905] 1 Ch. 391, [1906] 
1 Ch. 386, that restrictive agreements were enforceable against strangers to the 
chain of title, such as disseisors, the conclusion was inevitable that such re- 
strictions were being treated as easements. See also London County Council v. 
Allen, [1914] 3 K.B. 642. 

**See Dean (now Chief Justice) Stone in 18 Cor. L. Rev. 291. See also 5 Harv. 
L. Rev. 274; 28 Ibid. 201; 31 Ibid. 876; 33 Ibid. 813; Clark on Eourrty, §96. 

"The boundaries of legal easements are shadowy. While it is commonly said 
that new types of easements may still be created, no doubt any one urging the 
inclusion of some new type has an uphill task. The development of equitable 
easements or servitudes no doubt clearly was aided by, if not due to, this fact. 
“Hence equitable servitudes,” as one writer has expressed it, “are to be sustained 
not on the ground of the inadequacy of the common law of contracts but upon 
the inadequacy of the common law of property.” Clark on Egurity §96. 
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examine those cases with a view to seeing just what they do decide. 
Do they drive us to the conclusion that in eminent domain proceed- 
ings these equitable easements are destroyed without giving rise to 
awards of compensation in respect thereto? 

The cases on the basis of which it may be claimed that an affirm- 
ative answer should be given to that question are two in the Fed- 
eral courts, one in California, three in Ohio, one in Georgia, and one 
in the Court of Civil Appeals in Texas. 

The most often cited case is United States v. Certain Lands,?™ 
(by Brown, D. J.), affirmed by the Circuit Court of Appeals in 
Wharton v. U.S. (Putnam, J.).2" The case was condemnation of 
lands near the ocean for defense purposes. Some of the land taken 
had been subjected to restrictions which it was claimed would be 
violated by the proposed use, and compensation for such destruction 
of the restriction was claimed by claimants who were on the enforc- 
ing end thereof. The deeds contained provision that “no slaughter 
house, smith shop, steam engine, furnace, forge, bone boiling estab- 
lishment . . . drinking saloon . . . shall ever be located . . . upon 
any part of said granted land, and that no other noxious, dangerous, 
or offensive trade or business whatever shall ever be done . . . on 
any part thereof.” After analyzing the restrictive language, the court 
declared that it “has no reference to structures as structures, but 
rather has a reference to uses of the lands on the Highlands plat, 
and we would be going far beyond the bounds of common experience 
were we to say that what the government has acquired the right to 
do by virtue of the public necessity for national defense is, in sub- 
stance. what was contemplated and provided against by the framers 
of this deed.” 

That would seem to have disposed of the case. It is difficult to 
contemplate a private individual or corporation attempting to use 
the land for purposes such as those intended by the United States; 
but in such hypothetical situation the same conclusion, namely, that 
the restriction was not violated, it is believed, would be reached. 
The court, however, went on to say that “the case of the claimants 
is not yet clear” even if a more literal view of the restrictive language 
were taken and it was considered that the proposed use would violate 
the restriction. To the contention that under such construction prop- 
erty rights of the claimants would be “taken” the court answered: 


“While the owners may so contract as to control private 
business, and thereby increase the values of their estates, they 





7 112 Fed. 622 (1899). See note 17 supra. 
7 153 Fed. 876 (1907). 





om 


18 WISCONSIN LAW REVIEW {Vol. 1945 


are not entitled so to contract as to control the action of the 
government, or increase the values of their lands by any ex- 
pectation or belief that the government will not carry on public 
works in their vicinity, or that in case it does it will compensate 
them for the loss due to the defeat of their expectation that it 
would not. Let us suppose that real estate owners in a seaside 
town, resorted to by summer residents, should mutually coven- 
ant that no school house should be erected upon their lands 
and that such provisions should in fact enhance the value of 
their estates; must the town, in order to procure a suitable 
school site, pay for the depreciation due to a necessary public 
use? It would seem entirely immaterial whether private per- 
sons had contracted with reference to this subject or not. Each 
landowner holds his estate subject to the public necessity for 
the exercise of the right of eminent domain for public purposes. 

He cannot evade this by any agreement with his neighbor, nor 

can his neighbor acquire a right from a private individual which 

imposes a new burden upon the public in the exercise of the 
right of eminent domain.” 

On error to the Circuit Court of Appeals the conclusion was af- 
firmed. The court agreed with the lower court that the contemplated 
use would not violate the restriction, properly construed, saying “The 
position of the learned Judge of the Circuit Court on this particular 
topic strikes us favorably, and we regard it as sufficient to meet the 
case of the plaintiff in error.’ That again seemed to settle the case, 
but Putnam went on to say that the interest of the claimants was 
not “a true easement as known to the common law.” He added that 
such rights are “often incorrectly spoken of as negative easements. 
. . . If they were in fact easements, they would constitute true her- 
editaments, and the plaintiff in error would be entitled to the allow- 
ance of damages, even if nominal.” 

Such is the case upon which is based a large part of the authority, 
such as it is, that these equitable easements do not call for compen- 
sation when extinguished by eminent domain. Its influence has been 
so pronounced that this unusual amount of space has been devoted to 
it here. The second of the two Federal decisions is Moses v. Hazen.” 





"69 F. (2d) 842 (1934). 

In that case land was condemned for school purposes in the District of 
Columbia. The question was whether claimants were entitled to compensation not 
for any land physically taken but for the destruction of their right to insist upon 
certain restrictions upon the use of the land taken. The restrictive language pro- 
vided that buildings erected on the lots shall be “built for residence purposes 
only, and that neither the land nor the buildings thereon shall be used for any 
trade. business, manufacturing. or mercantile purposes.” After pointing this out 
and noting that covenants limiting the use of land “must be construed strictly.” 
the court concluded that “parks, playgrounds. and schools are not within the 
restriction.” Hitz. J.. however, goes on to say that 

“There is also a further ground on which the judgment of the trial 
court should be sustained, which is that. as against the sovereien in dis- 
charge of a governmental function, rights such as are here claimed are not 
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Despite these cases, Byers, J., in U.S. v. Certain Lands,*® said: 
“Whether the Federal Government, as distinguished perhaps from 
the State of New York, can brush aside the restrictive covenants 
concerning the character of buildings to be erected upon the con- 
demned property, without making compensation to the remaining lot 
owners, is too serious am issue to be disposed of upon a mere mo- 
tion to intervene,” citing Peters v. Buckner,®® discussed infra. 

The California case is Friesen v. City of Glendale.2+ Land sub- 
ject to a restriction to be “used for residence purposes only” was ac- 
quired by the city for street use. In an injunction suit other lot own- 
ers in the neighborhood claimed that the restriction was binding upon 
the city unless their rights were condemned. The court apparently 
thought the restriction would not be violated by use for a street, for 
it is said: “There is nothing in the deeds issued in accordance with 
the general plan to devote the lots to high-class residential purposes 
which could be construed to prevent the use for street purposes of 
such of the lots in the tract or portions thereof as the public authori- 
ties might find to be convenient or necessary to be established and 
improved.” Here again the case is not allowed to rest there, for 
the court then proceeds to examine into the nature of these rights 
under restrictive covenants. It is concluded that such rights are 
not properly interests but merely contractual rights cognizable in 
equity, citing U.S. v. Certain Lands, supra3* When the case was 





enforceable to restrict or burden the exercises of eminent domain; for the 
claims of these appellants are not for damage to what are sometimes called 
true easements, as right of passage or rights to light and air, which are land 
and subject to condemnation as other interests in land, but the restrictions 
on which appelants rely are not truly property rights, but contractual 
rights, which the government in the exercise of its sovereign power may 
take without payment of compensation.” 

The court relied very heavily upon the Wharton case, quoting at length from 
the opinion by Putnam, J., in the Circuit Court of Appeals and from Brown, J., 
in the lower court. Indeed no other authority was even mentioned. 

"49 F. Supp. 265 (1943). 

* 288 Mo. 618, 232 S.W. 1024 (1921). 

™ 209 Cal. 524, 288 Pac. 1080 (1930). 

"The court said: “The plaintiffs expressly ‘do not contend that parties may 
by private contract restrict the exercise of the power of eminent domain,’ yet by 
private contract with their neighbors they have created, if their position be 
sustained, an estate inherent in each lot in the tract protected against the taking 
or damaging thereof without compensation and have brought about a situation 
where the number of the parties defendant and of the interests to be appraised 
in condemnation would be manifold. In cases of large tracts the increase in num- 
ber would practically be prohibitive. It is true that the increase in the number 
of the defendants and interests to be appraised is not determinative or controlling, 
provided an estate be created which must be measured in money in the condem- 
nation suit, but such results may be considered where we approach a contention 
that by private contract an estate in land unknown to the common law or the 
law of this state is created which would have ‘he result of greatly increasing the 
— of condemnation proceedings and makin~ them more burdensome on the 
public.” 

The case is noted and the result criticized in 19 Car. L. Rev. 58. 
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before the Supreme Court, a large number of city attorneys from 
other cities joined in the effort to defeat the claims of the lot owners. 

The Ohio cases are Doan v. Railway Co.,33 Ward v. Railway Co.,*4 
and Norfolk & W. Ry. Co. v. Gale. The last two cases, however, 
add nothing to the first. In the Doan case lots in a subdivision were 
sold subject to restriction that they should be “used exclusively for 
residence purposes.” The Railway Co., with notice thereof, acquired 
by purchase some of those lots and was about to construct a four- 
track railroad thereon, the tracks being on land on an embankment 
twenty-five feet high. The plaintiff was owner of another lot in the 
sub-division. The action was one at law, as the court said, in which 
plaintiff sought “to recover compensation by way of damages re- 
sulting from the taking of an alleged property right.” It was held 
that plaintiff could not recover, the court saying 


“No covenent in a deed restricting the real estate conveyed 

to certain uses and preventing other uses can operate to prevent 

the state, or any body politic or corporate having the authority 

to exercise the right of eminent domain, from devoting such 

property to a public use. The right of eminent domain rests 

upon public necessity, and a contract or covenant or plan of 
allotment which attempts to prevent the exercise of that right 

is clearly against public policy and is therefore illegal and void. 

Plaintiff’s right to compensation, if it exists, must be based upon 

the restrictive covenant in the deeds and the general plan 

adopted: To give to plaintiff this right we would be compelled 

to recognize a right existing under what we hold to be an in- 

valid restriction.” 

The court then quotes from and relies upon U.S. v. Certain Lands, 
the case referred to above as the landmark decision. 

In Anderson v. Lynch,®* the Georgia case, one finds explicit evi- 
dence that the court was influenced by the financial outlay that might 
be required if restrictions upon the use of land were deemed a proper 
basis for compensation to those otherwise entitled to enforce them. 
The question arose out of a location by a county of a highway over 
land subject to the following restrictions: (1) no use to be made 
which would constitute a nuisance; (2) no use for store, cemetery, 
hospital or sanitarium purposes; “and shall be used for residence 
purposes only.” The court declared the question at issue to be 
whether the restrictive covenants created any property interest in 
favor of those seeking enforcement thereof. After pointing out that 





* 092 Oh. St. 461, 112 N.E. 505 (1915). 

“92 Oh. St. 471, 112 N.E. 507 (1915). 

* 119 Oh. St. 110, 162 N.E. 385 (1928). 

186 Ga. 154, 197 S.E. 230, 122 A.L.R. 1456 (1938). 
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not all courts had agreed, the view expressed in the Certain Lands 
case was approved and the conclusion was reached that the claimants 
had no property interest for which compensation had to be made.** 
It was further declared that if the covenants were construed “as 
intended to burden the free right of the county to acquire and use 
the property of Lynch for the purpose of establishing a new public 
road,” they would be void as contrary to public policy, citing also the 
Doan case, supra. 

In the Texas case*® the city was condemning land which was 
subject to a restriction limiting use to residential purposes. The court 
reached the same conclusion as did the Georgia court and on the 
same line of reasoning.*® 

The latest case giving attention to the problem leaves the mat- 
ter open, the decision going off on the ground that the restriction 
involved, when properly construed, did not forbid the use intended 
by the condemnor. The court said: 

“In view of what has been said it is unnecessary to decide 
additional questions that suggest themselves and might other- 
wise require consideration. One of these is whether the re- 
strictions could have been intended to forbid the use of the tract 
for public school purposes, for which it could be acquired in 
any event by the exercise of the right of eminent domain, and 
the parties therefore, would not have had the power to carry 





**“Tn the present case,” the court said, “the plaintiffs contend, that, even if 
Fulton County has the right to acquire the lot of Lynch and appropriate it for 
the purpose of a road or highway, any action by the county tc that end should 
be enjoined until the county has complied with the law as to condemning property, 
including notice to the plaintiffs with an opportunity to present their claims for 
damages. It could not be reasonably contended that the county would not have 
the right to condemn the property for a public road if the road would be of 
public advantage; and yet if the plaintiff’s other contentions were sustained, it 
is apparent from the petition that owners of others lots in the subdivision might 
assert claims in the aggregate of several hundred thousand dollars. It is alleged 
in the petition that five of these plaintiffs would be damaged in the aggregate 
sum of $17,500, and that there are two hundred or more other property owners 
who will be adversely affected and damaged. It could not be correctly said that 
this small lot which the county is about to use is the common property of all 
of the owners in the subdivision, and that the total value of the combined inter- 
ests are to be taken into consideration and compensated before the county might 
be enabled to use the lot for a public purpose.” 

* City of Houston v. Wynne, (Tex. Civ. App.) 279 S.W. 916 (1926). 

"The court said: “Appellees’ contention, if carried to its extreme, is that, if 
there was an addition to the city in which there were 10.000 lots, the city would 
be required to serve the owner or owners of each lot in a suit to condemn any 
one of such lots for public purposes. Such contention, if established as the law 
governing such matters. would be practically to prohibit the city from condemning 
property so situated for public use; it would at least greatly restrict the rights of 
the city to condemn property for public purposes. It is apparent that. if it could 
not do so in cases where the owners of lots are 10.000 or more in number, it could 
not do so when they are 1.000 or 1.500 in number.” 

“ Kessler v. Lower Merion Dist., 346 Pa. 305, 30 Atl. (2d) 117 (1943). The 
opinion cites most of the cases herein considered. 
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out such a covenant. Again, if such a restriction was intended, 
would it run afoul of public policy by compelling the govern- 
mental agency acquiring the land by purchase or eminent do- 
main, in addition to paying the value of the property itself, to 
compensate another land owner for the violation of an unen- 
forceable restriction limiting the property to private uses?” 


Those are the cases that may be relied on to support the proposi- 
tion that on condemnation of land which is subject to equitable ease- 
ments of the usual type no compensation needs to be made in respect 
to the extinguishment of such interests. 

Lawyers and judges always have, and always will have, trouble 
and differences of opinion as to just what a case decides other than 
that plaintiff or defendant prevailed. The ground of the decision can 
be determined only by what the court said. Sometimes it is difficult 
to weigh or classify a decision even when the opinion seems to dis- 
close only one ground for the result. When, however, the court gives 
two or more reasons the difficulties are multiplied manyfold. Per- 
haps in such situation equal weight should be given to several reasons 
stated. But when a court writes an opinion in which the conclusion 
is stated together with a reason therefor and it goes on to give addi- 
tional reasons, it would seem that those “additional reasons” are en- 
titled to a reduced weight if they are not actually thrown into the 
category of dictum. It is important to notice that in the Certain lands 
case Judge Brown first examines the restrictive language and defi- 
nitely concludes that the intended use by the Government would 
be no violation. He then goes on to express his ideas as to the status 
of such rsetriction as against the Government if the restriction were 
construed otherwise. It should be observed, too, that when the case 
was before the Circuit Court of Appeals, Judge Putnam first con- 
strues the restrictive language as did Judge Brown, concluding his 
observations on that point with the statement, “we regard it as suffi- 
cient to meet the case of the plaintiff in error.” Judge Putnam, too, 
felt impelled to say something further leading to the same conclusion, 
though his additional reasons are not the same as those added by 
Judge Brown, below. It is therefore submitted that the doctrines 
expressed in the Certain Lands case, so heavily relied on in the later 
cases, must be rated as dictum. The same may be said regarding 
the views of the California court in the Friesen case. The views ex- 
pressed by Judge Brown are directly or indirectly relied upon not 
only by these cases, but also by Nichols in his work on Eminent 
Domain.” 





“ As to him it might be significant that he says in his preface that the book 
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It is pertinent to examine briefly these views, even. though they 
are properly classed as dicta. In the opinion of Judge Brown in the 
District Court in the Certain Lands case, over and beyond the de- 
cision that the restrictive language did not bar the contemplated 
use, stress was laid on the idea that such restrictive agreements could 
have no binding effect upon condemnors. On appeal, Judge Putnam 
shifted the objection, again after concluding that the lower court was 
right in concluding that the restrictions would not be breached, from 
ineffectiveness of the contract as against condemnors to the point that 
such restrictive agreements gave rise merely to contract rights, not 
property rights, hence not compensable in condemnation proceed- 
ings.*? These are the views that run through all the other cases to 
which reference has been made. 

It must be admitted that landowners cannot, by placing restric- 
tions upon the use of their lands, prevent the use of such lands by 
condemning units for purposes for which the land may be taken. 
The same overriding power under which the land itself is taken and 
legal easements perhaps extinguished, covers the destruction of the 
rights of those who otherwise would be entitled to enforce the re- 
strictions.*? So far as is known no one has ever seriously contended 
for the contrary view any more than it has been urged that outstand- 
ing legal easements on the condemned land will stand in the way of 
an exercise of the power of eminent domain. The only real ques- 
tions are whether compensation must be made in respect to the inter- 
ests that are thus extinguished and, if compensation is to be made, 
what its measure shall be. If, as must be deemed settled law, as seen 
above, neighbors may increase the financial burden of the condemnor 
by creation of legal easements, then it seems almost palpably absurd 
to urge that they cannot accomplish the same result by restrictive 
agreements,** that is, if such agreements create property interests. 





was prepared in connection with his long experience in the Law Department of 
the city of Boston. Not unnaturally he approached the problem from the view- 
point of the condemning unit. 

“For destruction of rights purely contractual in nature compensation need not 
be made, even though the financial loss may be severe. This matter will be 
touched again infra. 

“See the discussion in 19 Cat. L. Rev. 58. based on the Friesen case. 

“ One of the dicta of Judge Brown in U‘S. v. Certain Lands stresses the point 
that a landowner should not be able by making contracts with others to in- 
crease the value of his land or otherwise to increase the burden upon the condemn- 
ing unit. But surely it is possible for a landowner by his own act, for instance by 
improving his land with buildings, trees, etc., to increase the amount of com- 
pensation he is entitled to receive on condemnation. The condemning ‘unit cannot 
expect to get off by paying for the taken land only in its natural state untouched 
by the hand of man and unaffected by developments in the neighborhood. Like- 
wise he may clearly get increased compensation if he has acquired valuable ease- 
ments (legal) apurtenant to the land taken, and if the legal easement he has 
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Thus we come to a consideration of the question whether rights to 
enforce effectively imposed restrictions are merely contractual or, on 
the contrary, constitute property interests. 

Reference has already been made herein to the evolution of the 
doctrine of equitable easements or servitudes. The important thing 
to note here is that their classification as property rather than con- 
tract is comparatively recent. In fairness to Judge Putnam* it must 
be pointed out that at the time of his opinion, namely 1907, it could 
not yet be said that restrictions enforceable under the “doctrine of 
Tulk v. Moxhay” were settled as easements,** that is, as property. 
But the same explanation cannot account for the California court in 
the Friesen case. 

We shall now turn to the cases upholding the view that compen- 
sation is to be made for the destruction of equitable easements or 
restrictions. These authorities are not adulterated; the court decides 
that an award is to be made only after the matter of construction is 
out of the way and it is concluded that the intended use does amount 
to a violation of the restriction. In reviewing these cases the ques- 
tion as to the appropriate yardstick for measuring the award, insofar 
as the court declares itself, will be presented along with the basic 
problem. Here we have cases from Connecticut, Massachusetts, 
Michigan, New Jersey, New York, Wisconsin and from the English 
Court of Appeal. 

Perhaps the American case most frequently referred to is Town 
of Stamford v. Vuono.*" It arose on an application for appointment 
of appraisers to determine the value of defendant’s interest in land 
taken by plaintiff Town for school purposes. The interest which 
defendant wanted valued was her right to enforce a building restric- 





acquired burdens the taken land for the benefit of his land which is not taken, 
the authorities all agree that he is entitled to compensation. Why, then, should 
compensation be denied when the increase in value or the interest extinguished 
was created by covenant instead of by a deed of conveyance and is called an 
equitable instead of a legal easement? The contract in these situations creates 
property rights. 

In the Certain Lands case (under name of Wharton v. US.), 153 F. 876 
(1907). 

“ “Whatever interest the plaintiff in error has with regard to the lands taken 
by the United States does not,” he said, “constitute a true easement as known to 
the common law. . . . The better authorities speak of such rights as analogous 
to negative easements. If they were in fact easements, they would constitute true 
hereditaments, and the plaintiff in error would be entitled to the allowance of 
damages, even if nominal (italics ours).” This opinion was written. as we now 
know, in the transitional stage. It is worthy of note that the learned judge rec- 
ognizes that if the interest were to be classed as an easement (a property right), 
some allowance would have to be made. Not many years later he would have had 
ample basis for looking upon such interests as property. 
108.Conn. 359, 143 Atl. 245 (1928). 
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tion limiting use of the land acquired by the town to residential pur- 
poses. On the appraisers’ report the trial court, over the remonstrance 
of the Town, rendered judgment for defendant for $13,715. As to 
the interest of defendant being compensable the court sa*+; 


“The plaintiff also contends that these restrictions, insofar 
as they prohibit the erection of a high school or other municipal 
building upon the restricted property, are void as against pub- 
lic policy. The argument in support of this contention is that 
no contractual agreement between the owners of property should 
be permitted to prevent the use of that property by an agency 
of the State when its use is required in the exercise of a gov- 
ernmental function, that to require the State to make compen- 
sation for the right taken would interfere with this govern- 
mental function, and therefore should not be permitted. The 
fallacy of the argument lies in the assumption of its minor 
premise, that the requirement that the State compensate the 
owner of the dominant tenement for the taking of his interest 
in the servient tenement actually interferes with the exercise 
of any governmental function. There is, of course, a clear 
distinction between the rights of the private owner of land 
which is subject to a restrictive easement and those of a gov- 
ernmental agency which requires for public purposes the use 
of the land in violation of the restriction. The private owner 
may not violate the restriction ; if he attempts to do so he may 
be restrained by injunction. The governmental agency may not 
be restrained from making such use of the property as the pub- 
lic purpose for which it is acquired may require, but if that 
involves the taking of private property it must make compensa- 
tion for the same. When, therefore, property subject to a re- 
strictive easement is taken for a public use, it has been held 
that the owner of the property for whose benefit the restriction 
is imposed is entitled to compensation. . . . Such restrictions 
are in the nature of an easement constituting an interest in the 
land upon which they are imposed.” 


The. damages were arrived at by finding that the market value of 
defendant’s land had been reduced $10,000. The balance represented 
“individual damage” in the sense of curtailment of defendant’s en- 
joyment. The case was remanded, the court saying that while effect 
upon market value is ordinarily the measure, it might be that de- 
fendant’s house was such that loss in market value would not truly 
represent her loss; yet “individual damage” should not be allowed.** 





“A full reading of the case will disclose that the tract acquired by the town 
for school purposes consisted of three lots, only two of them being subject to the 
restriction. The court points out that the third lot had been erroneously treated 
as also subject to the restriction. The reviewing court, as shown by the language 
quoted above, did not support the town’s contention that defendant’s interest 
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The owners of sixty-four lots entered into a covenant as to the 
uses to which their lots might be put. The city acquired a portion 
of such land for a courthouse, and it was claimed that would be a 
breach of the provisions of the covenant. Lot owners affected by 

ach claimed «---- - at = : 

pagar of “easements” were entitled to compensation from the 
ugar cascments ot light and air, etc., though others apparently 
were in the nature of negative restrictions. In Riverbank Imp. Co. 
v. Chadwick, it is distinctly declared that equitable restrictions 
rank as easements. In that case the court said that they had no 
occasion to pass on such questions as that considered in U.S. v. 
Certain Lands. 

The Michigan cases are strikingly in point. In Allen v. City of 
Detroit®™ it was held that restrictions limiting use of land to resi- 
dential purposes were enforceable against the city which desired 
to build a fire station on part of the restricted area. It was clearly 
recognized, however, that the city could free the land from the re- 
strictions by exercising its power of eminent domain. Johnstone v. 
Detroit, etc. R. Co.5* arose on a bill by owners of lands in a district 
highly restricted to residential purposes to enjoin the company from 
constructing a railroad without first purchasing plaintiff’s interests in 
the land to be so used or acquiring them by condemnation. In essence 
the question before the court was the soundness of the Allen case. 
It was vigorously argued that that case was not in harmony with 
authority or principle, main reliance being placed on the Doan case 
in Ohio and the Certain Lands case. As to them the court said: 


“We cannot approve the application made in these cases of 
the doctrine of public policy. The usual conveyance or contract 
affecting real estate contemplates its use by persons to the ex- 
clusion of all other persons and the public. In the right of use 
lies its value. The reasoning pursued, by reading the exclusive 
purpose out of the instrument as illegal, would read into it an 
exception of public use. In direct point, it would enable the 
State to destroy a common-law negative easement of light, air, 





was not compensable; it did, however, remand the case because the third lot 
had been considered subject to the restriction and because of the award of the 
“individual damage.” The report of the case does not show what happened after 
the remand. Private correspondence, however, reveals that since the third lot was 
inconsequential and used merely as part of the grounds, the town closed the 
transaction by payment of the $10.000 plus interest. 

“Ladd v. Boston, 151 Mass. 585, 24 N.E. 958 (1890). 

228 Mass. 242, 117 N.E. 244 (1917). 

167 Mich. 464, 133 N.W. 317 (1911). 

9245 Mich. 65, 224 N.W. 383 (1928). 
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and prospect without compensation. By analogy, it would deny 
payment for the destruction of an easement of way, an unex- 
pired rental term, increased values due to attractive lease or 
uses, and, if pursued to its conclusion, injury to the residue 
of a freehold when part is taken. All the authorities agree that 
these interests are compensable.” 


After pointing out the favor with which courts and legislatures 
have looked upon devices for restrictions to preserve “the home, 
home advantages, privacy, and atmosphere,” as evidenced by decisions 
upholding restrictive agreements and by zoning laws, the court con- 
tinued : 


“Nor is there anything in our laws, system of government, 
or the spirit of our institutions which curtails the genius of a 
citizen in creating or enhancing values in his property in any 
lawful way, by physical improvement, psychological inducement, 
contract, or otherwise. His obligation to recognize the power of 
eminent domain and the possibility of its exercise in nowise re- 
stricts his right to legitimate profit. He may view the power in 
its constitutional entirety, with its comitant requisite of just 
compensation and order his affairs within the law with assur- 
ance that if the State takes his property, it will pay him the 
value of what it takes, of whatever that value may consist, so 
it is measured by the market. Anything less is confiscation.” 


The status of rights under restrictive agreements as easements, 
a category of property interests which “must expand with the cir- 
cumstances of mankind,” is pointed out as overwhelmingly recognized 
by the cases, and it is concluded that the Allen case is sound. 

The court then considered the question of measure of compensa- 
tion and concluded, after examining the authorities, that the compen- 
sation award should represent the diminution in value of the affected 
lands, the plaintiffs’ premises. 

Following the decision in the Johnstone case, condemnation pro- 
ceedings were instituted with a view to extinguishment of the equit- 
able easements dealt with there.*? A large number of parcels of land 
were involved and the hearings apparently were protracted, much 
testimony being heard. It seems that as to many parcels no award 
at all was made, either because the violation of the restriction was 
not as to their owners the cause of substantial damages, or because 
the benefits of suburban railway service offset the damage. As to 
some parcels quite substantial awards were made, and in this case 





"In re Petition of Dillman, 263 Mich. 542, 248 N.W. 894 (1933). 
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those awards are approved." The court applies the principle laid 
down so clearly in the Johnstone case.®® 

In a Missouri case, Peters v. Buckner,®* the litigation arose out 
of proposed building of a school in violation of restrictions imposed 
upon the lots in a subdivision. It was held that the restriction was 
effective as against the School District and that in condemnation it 
had to pay compensation to the complaining lot owners such award 
to be measured by the damage done to the dominant lots “by reason 
of the condemnation and appropriation hereby of any interest or 
easement they may possess . . . by virtue of the restrictions and 
agreements,”®? 

In Hayes v. R. Co.** land subject to restriction limiting its use to 
residences was acquired by a railroad company and a railroad was 
being built thereon. In actiom for injunction, on railroad company’s 
demurrer, it was held that plaintiff had an enforceable right in “the 
nature of an easement or servitude, appurtenant to the remaining 
land of the complainant.” It was pointed out that while it is well 
settled that railroads do not need to pay for damage to neighboring 
lands in general, this rule “does not extend in the extinction of duty 
and right growing out of express contract which the land, used for 
railroad purposes, owes to abutting lands.5® If the erection or oper- 





“ Awards were sought in respect to 295 parcels. As to 166 no compensation 
was allowed, but as to the remaining 129 lots the commissioners awarded a total 
of $269,506.50. The subdivisions involved were high-class residential districts. The 
railroad, which was being relocated to make room for a widened highway, was 
double track, providing suburban service for Detroit. At some points the tracks 
were in deep cuts, at others practically at grade, and at still others on a fill. As 
to some parcels the relocated right of way was in front instead of in the rear of 
the houses as had been true formerly. 

” As to what happens when landowner, in order to increase condenmation 
award, attempts to place restrictions upon the land expected to be condemned, see 
Taylor v. State Highway Com’r., 283 Mich. 215, 278 N.W. 49 (1938). 

288 Mo. 618, 232 S.W. 1024 (1921). 

"See also Britton v. School Dist., 328 Mo. 1185 44 S.W. (2d) 33 (1931), and 
State v. Mulloy, 332 Mo. 1107, 61 S.W. (2d) 741 (1933). 

“51 N.J. Eq. 345 (1893). 

“In discussing the Dillman case. supra, a learned student of the subject said: 
“The state, of course. had to pay for the land included within the boundaries of 
the right of way. Had the areas not been restricted, I think we may assume 
that it would have to pay for nothing more. Had the new right of way run 
by, but just outside the areas. there would have been no liability to any one 
within them even though a loss to everyone within them could have been shown 
to have occurred as the result of the proposed location of a railroad in their 
vicinity. Had there been two restricted areas and had the new location run 
through one of them only but adjacent to the line between them so that equal 
loss was caused to the lots outside the right of way in both only the owners of 
lots in that area through which the right of way ran could recover anything.” 

This language shows a surprising refusal or inabi'ity to grasp the point made 
by the New Jersey court—that a neighboring landowner who has a property in- 
terest in the form of an equitable easement which is destroyed by the taking has 
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ation of a railroad impairs or destroys such a right, compensation for 
it must be made. In other words, the immunity does not extend to 
the sequestration of express rights in the property which the rail- 
road takes into possession, even though those rights may be appurt- 
enant only to neighboring land, which, in their absence, would be 
obliged to submit to the damage they protect against, without rem- 
edy.” This is one case in which the court goes on to declare that 
the measure of compensation should be the difference in value of the 
condemned land subject to and free of the easement. 

Another case very commonly referred to in discussions of this 
subject is Flynn v. Ry. Co.*! in New York. A number of lots were 
subjected to restrictions—use only for purposes of residence. The 
railway company acquired some of those lots (with notice) and built 
its railroad line thereon. Plaintiffs owned other lots in the same 
restricted area and sued to enjoin the maintenance of the railroad. 
Trial court enjoined as prayed unless plaintiffs were paid stated 
amounts as damages due to violation of the restriction. The appeal 
was on grounds: (1) the restrictions, as applied to the present case, 
were against public policy and void, (2) they should not be con- 





lost something, not merely in values, that separates him from other landowners 
who have no such property interests. 

The same pundit went on to declare that much of the value destroyed by the 
taking, as to land entitled to the benefit of the restriction, was due to contractual 
rights, which are not compensable. He thus in some strange way divides the in- 
terest of the owner of such benefited land into property (the equitable easement) 
and contract. As pointed out above, his interest, though arising out of contractual 
language and contractual in its earlier history, must now be frankly recognized as 
property, not partly each. See also note 62 infra. 

“Reference is made to Tulk v. Moxhay and the language therein that the 
purchaser of land subject to a restriction gets the land at a lower price because 
of such restriction, and it was therefore declared that “The difference between 
that price and the real value is the consideration which the complainants have 
paid for their right in Tammany land. The right thus bought is their property 
and must be paid for.” This reason for the result in Tulk v. Moxhay has been 
very generally repudiated. See also Herr v. Board of Education, 82 N.J.L. 610, 
83 Atl. 173, (1911), in which the same method of measuring the award is stated. 
As authority, however. the court cites a case in which the claims of mortgagee 
and mortgagor were involved. 

The only other case indicating that the measure of compensation should be 
that stated in these New Jersey cases is Fuller v. Town Board. 193 Wis. 549, 214 
N.W. 324, (1927). The court there concluded that restrictive agreements as to 
the use of land constitute property for destruction of which by condemnation 
compensation must be made, though a split of authority is conceded. The case 
merely decides that the proceeding in question. a statutory one. was not such as 
to permit raising questions as to the claims of the owner of such equitable ease- 
ments. The court said: “There may be incumbrances upon land, there may be 
different estates in land. But the proceedings with reference to the laving out of 
highways make no provision for the valuing of different estates in the land or of 
incoumbrances thereon. The supervisors are simply required to assess the dam- 
ages as a whole. and those damages are assessed to the owner. When the town 
pays the full amount of damages occasioned to the land through which the high- 
way runs. it has paid full compensation.” 

218 N.Y. 140, 112 N.E. 913 (1916). 
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strued as prohibiting the railroad use. The court treated the case 
as if it were one for condemnation and concluded that the restrictive 
agreements created property interests which while subject to being 
taken in condemnation for public use, were compensable.® As to 
measure of compensation the court ruled that plaintiffs were en- 
titled to the amount by which their lands had been depreciated in 
value by reason of the railway company’s use of its land. 

The English law seems clear. The leading case is The Long 
Eaton etc. Co. v. Railway Co.®* The claim for compensation by 
plaintiffs was in respect to damage to the market value of their lands 
due to the building of a railroad over lands, across the street, sub- 
ject to a restriction in favor of plaintiffs’ lands limiting the uses 
to which the condemned lands might be devoted. It was thought 
clear that the railroad use was in violation of the restriction. The 
main question was “whether a breach of a restrictive covenant is the 
subject of compenstion.” Collins, M. R., after stating that he could 
not see why as matter of principle it should not be, went on to say: 
“If the damage in respect of which compensation is sought is only 
incident to the particular purpose for which the owner is occupying 
the land, that is held to be excluded from compensation; but if the 
market value of the land is affected then the land is affected. It is a 
matter of common sense that when by covenant, by ai: easement 
being attached, or in any other way the value of the land is en- 
hanced, and the railway company subtract a portion of the value 
by making their railway, they are injuriously affecting the land.” 

The case was deemed to be one uncontrolled by definite author- 
ity, but attention was called to a statement by North, J., in Kirby v. 
Harrogate School Board,® that “the principle which applies to an 
easement applies equally to the right which is created by a restrictive 
covenant.” The court said that the burden was on the defense to 
demonstrate that such interests were not to be paid for. The award, 
representing the damage done to plaintiffs’ land, was found to be 
2650. 





“In this connection Pound, J., said: “These restrictive covenants create a 
property right and make direct and compensational the damages which other- 
wise would be consequential and non-compensational. ... No matter how un- 
pleasant a neighbor the railroad may prove, if it takes no property by physical 
appropriation it is not chargeable with damages for impaired values due only to 
proximity. But something in the nature of an easement of privacy over another’s 
land may be acquired by covenant in order that one may live apart from the 
disagreeable sights and sounds of business if one desires, and if that right has a 
value and the railroad subtracts a portion thereof by building on the restricted 
land. it is difficult to conceive why compensation should not follow.” 

#11902] 2 K. B. 574. 

“ [1896] 1 Ch. 437. 
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So far as is known those are the pertinent authorities from which 
one must determine what is the current law on the subject. As to 
legal easements, whether appurtenant or in gross, there seems no 
room for reasonable doubt. When they are extinguished by condem- 
nation, directly or indirectly, compensation must be awarded. When 
a market value can be shown, that prima facie is the measure of the 
award. When no such value is established, other evidence must be 
relied on. Appurtenant easements have their values determined in 
connection with, and as part of, the dominant land. 

The only possible questions arise with reference to those inter- 
ests which, for sake of a better term, are here referred to as equit- 
able easements. Insofar as promissory undertakings are found to 
create property interests, all logical considerations point to results 
like those reached in the case of legal easements, and only the most 
compelling reasons should lead to different conclusions.®¢ 

As to these equitable easements, however, there is some ques- 
tion whether they are to be treated as subsisting as against the 
power of eminent domain. On a count of noses it might seem super- 
ficially that the decisions are about evenly divided on the question 
whether any compensation at all is to be awarded in respect to such 
interests. As has been pointed out, the cases that may be cited as 
opposed to compensation all rest, without exception, very largely on 
one case—the one in 112 Fed.—in which the doctrine expressed 
was pure dictum. If one sets aside those cases in which the decision 
was really based on a finding that the restriction had not been vio- 
lated and those failing to observe that enforceable restrictions are 
truly property interests and not mere contract rights, there is almost 
nothing left in the way of authority that these resrictions are not a 
proper basis for compensation when extinguished by condemnation. 
The Georgia case and the one in the Texas Civil Appeals are the 
only ones left.§7 

Obviously those cases that deny that any compensation is to be 
made with respect to restrictions afford no light on the proper mea- 





* As pointed out above, it seems too late now to argue that restrictive agree- 
ments as to the use of land create not property but contract rights. See p. 16, 
supra. 

“The argument. constituting Judge Brown’s dictum in the Certain Lands 
case, to the effect that landowners must not be allowed by force of contracts 
among themselves to increase compensation awards when the land is later con- 
demned, is answered in note 44. supra. See also the language of Judge Pound 
in Flynn v. Ry. Co., 218 N.Y. 140, 112 N.E. 913 (1916), and of Judge Fead in 
In re Petition of Dillman, 263 Mich. 542, 248 N.W. 894 (1933). 

“The courts in both of those cases were obviously deeply disturbed by what 
they thought would be the multiplicity of claims for compensation, a matter which 
is considered, infra. 
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sure of compensation, if it is to be awardcd. On that point the 
cases, as has been seen, generally reach the result that logic in- 
dicates, namely the same as that reached in the legal easement situ- 
ation. New Jersey is the only state seemingly committed to any other 
yardstick. The Wisconsin case on this point is surely dictum and 
is based on the special language of the statute there involved, a 
statute reaching about the same result as that called for by the one 
in Massachusetts. ’ 

In United States v. Miller, a condemnation case referred to earl 
in this paper,** Mr. Justice Roberts pointed out, it will be remem- 
hered, that compensation means just compensation. “Such compensa- 
tion,” he declared, “means the full and perfect equivalent in money 
of the property taken. The owner is to be put in as good position 
pecuniarily as he would have occupied if his property had not been 
taken.” Now in these easement situations who is the “owner” whose 
“property” has been taken? Can there be any question that it is the 
owner of the easement? And what good reason can be given for 
treating owners of equitable easements differently than owners of 
legal easements? If the gain to the condemning unit resulting from 
extinguishment of the easement equals the loss to the claimant, that 
fact is wholly fortuitous, however true it may be, analytically speak- 
ing, that the interest of the easement owner equals such subtraction 
from the servient owner’s totality of ownership rights as are due to 
the outstanding easement. 

The chief objection that is made to measuring awards of com- 
pensation by finding the financial loss suffered by the easement own- 
ers as a result of the destruction of their easements is the multiplic- 
ity of claimants and the magnitude of costs in carrying out public 
and quasi-public undertakings. The lively imagination of the Texas 
court saw 10,000 claimants! It is, of course, true theoretically that 
the number of landowners that would have to be bought off may be 
large and that the total of their claims may run into large figures. 
As a practical matter, however, this fear seems almost groundless. 
In the first place, public works, like parks and highways, ordinarily 
would warrant little, if any, compensation. Schools, fire stations, 
etc., might be ground for some substantial awards, but only to a rela- 
tively few nearby owners, even in highly restricted areas. As the 
distance of the claimant’s lot from the invaded tract increased, the 
amount of compensation would rapidly diminish, soon to the vanish- 
ing point. This would apply even to such works as railroads, as 





* Supra, p. 7. 
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demonstrated by the Johnstone case. In that case while large awards 
were made to owners close enough to the right of way to be griev- 
ously damaged, those farther away soon found that they were ac- 
tually benefited instead of harmed, and the proofs developed that 
fact. 

The cases that warrant measurement of the award by the loss 
suffered by the easement owner rather than, as sometimes urged, 
by the difference in value of the “taken” land free of and subject 
to the easement®® are the better understandable when it is realized, 
as is bound to happen as one studies the development of eminent 
domain principles, that for generations there has been a strong gen- 
eral tendency to enlarge the area of compensable claims. A century 
ago emphasis was placed upon the inquiry whether anything of the 
claimant had been physically “taken.” This liberalizing tendency 
has been manifest both in constitutional and statutory changes and 
in decisions not required by changes in the written law. More and 
more it has been realized that condemning units should not be per- 
mitted to inflict losses upon citizens with impunity when for similar 
harm done by private individuals and corporations there would be 
liability to make good the loss, so far as money awards could do 
so. On this point the following language used by Lewis in his well- 
known work on Eminent Domain is significant :*° 


“If, for damage caused to mv land by certain acts of my 
neighbor done upon his own land for his own use, I may have 
compensation, and if, for the same damage caused by the same 
acts done upon the same land by the public or its agents for 
public use I can have no compensation, it is plain that the right 
upon which the former action was founded has been taken from 
me, that so much has been subtracted from my proprety in the 
land. Every such taking we hold to be within the constitutional 
prohibition requiring compensation to be made. In any given 
case, therefore. where the land of an individual has been dam- 
aged or diminished in value bv the construction or operation 
of works for public use, whether he is entitled to compensa- 
tion or not will depend upon whether the damage or deterior- 
ation is due to an interference with anv right appurtenant to 
the land or parcel of his property in it. If this question can be 
answered in the affirmative, there is a right to compensation; 
otherwise, not.” 





* That view would seem to be largely due to an over-emphasis vlaced on the 
notion that what is condemned is the thing—the phvsical land thet is subject to 
the easement. For jurisdictional purposes condemnation is in rem and that prob- 
ably means the servient land, but. as Holmes said condemnation ‘s not against 
thines but persons who have property interests. 

"Vol. 1. p. 57. 
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Public policy is not served by allowing units with power of 
condemnation to carry out works, admittedly in furtherance of the 
public interest, at the expense, so to speak, of private citizens whose 
property interests are invaded, and for which invasion, if committed 
by parties having no condemning powers, there would be recovery 
for the losses sustained. If the public or quasi-public work is truly 
in the public interest, then the costs thereof should not be visited 
upon neighbors but spread over the community in the form of taxes 
or prices paid by the benefiting public. The measure of.recovery here 
criticized in a large percentage of instances would leave the property 
owner only partially compensated, if at all. As a matter of pure legal 
analysis it is, of course, correct to say that X (the totality of possible 
property interests in Blackacre) minus Y (the property interests 
in Blackacre owned by the owner of a legal or equitable easement 
over Blackacre) equals Z, the property interests in Blackacre left in 
its owner. That means that Y + Z = X. It is a temptation to 
conclude from this that the award of compensation representing Y 
must be no more than an award representing X minus an award 
representing Z. But such conclusion is in the face of the realities in 
an economic sense and results commonly not in “just compensation” 
to the easement owner but injustice. As pointed out above, the courts 
everwhelmingly avoid such unfair result. 

The Restatement covers the problem by two sections.74 The 
first subsection of Section 113 states: 

“(1) Insofar as it constitutes an interest in land the ob- 
ligation arising out of a promise respecting the use of land of 
the promisor is extinguished by the taking of the land by em- 
inent domain to the extent to which the taking permits a use 
inconsistent with the continuance of the performance of the 
promise.” 

And the first subsection of Section 114 continues: 

“(1) Upon a condemnation of land subject to the obliga- 

tion of a promise respecting its use in such manner as to 


extinguish the interest in the land created by the promise, com- 
pensation must be made to those entitled to the benefit of the 


promise.” 

As the draft went to the Council there were two alternative sub- 
sections to Section 114. The one approved by the Group, with one 
dissent, was as follows: 

“(2) The measure of compensation is the value of the inter- 
est that is extinguished.” 





™ RESTATEMENT OF Property (Group No. 2), P.F.D. No. 2. 
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The alternate, representing the view of the dissenter, was 


(2) The measure of compensation is the difference be- 
tween the value of the land if free from and when subject to 
the obligation.” 


The philosophy on which this second alternate is based is stated 
in full in the footnote.” Its failacy is almost obvious. It is, of course, 








"The sponsor of this alternate appended to the subsection the following 
comments: 


“d. Value. The mere fact that one may suffer a loss as a result of the 
condemnation of specific land does not entitle him to compensation ior that 
loss. The law does not attempt to protect values as such. A landowner 
receives no protection from a diminution in the value of his land resuiting 
from a change in the use of neighboring land where such change does not 
result from conduct constituting a recogn.zed tort such as trespass or nui- 
sance. The location of an apartment building in a single family residential 
district may cause a decided drop in value of some of the land in the im- 
mediate vicinity of the bu:lding. The location of such a building in a resi- 
dential district is not a tort and the loss caused by such location is not 
compensable. If a like !oss were caused by the erection of a public building 
such as a school house there would be neither liability in damages nor obli- 
gation to make compensation on the part of the public authority responsible 
for the location of the building. 

“e. Value of interest. For purposes of condemnation not only is there 
no requirement that all losses in value resu'ting from a condemnation be 
compensated for but there is no requirement that there be compensation for 
an interference with recognized legal interests unless these interests constitute 
property interest... .In the case of promises respecting the use of land 
compensation is required for their extinguishment only to the extent they 
constitute an interest in land. . . . Such an interest is a property interest 
and its extinguishment by condemnation of the land in which it exists is 
a taking for which compensation must be given. But a promise respecting 
the use of 'and usually if not invariably creates values in addition to those 
represented by the property interest created by the promise. Such values 
arise from the expectation of the performance of the promise on grounds 
which are purely contractual and which do not form the basis of.a N cgumal 
interest. For the loss of such values no compensation need be gi 

“f. Measure of compensation. The fact that a taking by ccshaias do- 
main of land subject to the obligation of a promise respecting the use of 
land may cause losses in add'tion to those which result from the extinguish- 
ment of the interest in the land created by the promise makes it necessary 
to value separately the interest in land created by the promise. It is clear 
that if the benefit of the promise accrues to the owners of neighboring land 
as such. the loss caused to them by the condemnation of the land subject 
to the obligation of the promise can not be measured in terms of the diminu- 
tion in va'ue of the land owned hv them. Such diminution would probably 
have occurred to some extent had they not been beneficiaries of the prom- 
ise. The erection of a hospital in a residential area would probably cause 
some loss to the owners of neighboring land regardless of whether promises 
been made restricting the use of such land. Additional loss may result from 
a diminution of the enhanced value of the benefited land due to the existence 
of the restriction. But part of that enhanced value may be due to the 
existence of elements in the promise belonging to the realm of contract 
rather than to the realm of property. The disentangling of the various 
elements of loss which may be caused to the owners of benefited land by a 
condemnation ot the land subject to the obligation makes the problem of 
compensation difficult if not impossible of approach from the point of view 
of the change in value of the benefited land. The practicable solution of 
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true that the constitutional guaranties under which compensation 
must be made for property taken by eminent domain do not protect 
values as such. The weakness in the argument would seem to lie in 
the one sentence—“But a promise respecting the use of land usually, 
if not invariably, creates values in addition to those represented by 
the property interest created by the promise.” The power to control 
the course of development of a neighborhood, as is derived from 
effective restrictive covenants, is a distinct element in the value of 
any lot entitled to enforce them, and such rights of enforcement are 
property. The value accruing to the enforcing premises is due to the 
existence of that property interest, not in part to that and the balance 
to rights to enforce a contract as such. Compensation for the de- 
struction of such property, it seems clear, should be measured by the 
effect on the value of the dominant land, as is the case when legal 
easements are destroyed. Even legal easements may arise out of 
language promissory in form. Should it be said in such instances that 
the added value to the dominant land by reason of the easement is 
partly due to promissory rights and therefore calls for a different 
measure than that stated in Section 59B? To measure the compen- 
sation by the method laid down in the second alternate might very 
well result in no award at all to a lot owner who has had half the 
value of his home destroyed, for it may well happen that the value 
of the condemned tract free of the restriction would not be more than 
it is when subject to it—the market value of land, not for a particular 
purpose for which it may be condemned, but in general which is the 
basis on which values are fixed in such proceedings, not infrequently 
is actually increased by reason of its being a part of a restricted area. 

The Council obviously was not persuaded by this line of argu- 
ment, for it approved the first atlernate. The draft in that form 
then went to the Annual Meeting in May, 1944. 

At that meeting Setcions 57B and 113, as they appear supra, 
were aproved. A motion to strike out both of the alternate subsec- 
tions (2) of Section 114 was lost by a vote of four to six.73 The 





the problem is to approach it in terms of the value of the land subject 

to the obligation. All the interests in such land should be valued collectively 

and the sum thus found apportioned among the various interests found to 
exist. 

"In criticizing another aspect of the draft considered by the Institute at the 
May 1944 meeting, Mr. Henry Upson Sims has written (30 Corn. L. Q. 1): 

“Tt is unfortunate that the restatement of the law of covenants which 
run with land. the fifth and last chapter of the American Law Institute’s 
RESTATEMENT OF THE LAW oF Property. should have reflected the particu- 
lar views of the Reporter and a majority of his Advisers. And it is more 
unfortunate that coming before the body of the Institute, as the subject 
did, on the last day, and almost at the last hour of the annual meeting, 
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final disposition of the problem covered by the two proposed second 
subsections of Section 114 was the insertion of a caveat. ‘hat means 
that the Institute fails to give its approval to either one of the pro- 
posed modes of measurement of awards. The caveat means that on 
that matter the Institute takes no position whatever. 

The caveat is a useful device in such undertakings as the Re- 
statement. When authority, direct or by analogy, is completely lack- 
ing,"* resort may be had to the caveat.**> It has no proper function, 
however, as an expression of disapproval of the applicable law. Its 
presence warrants the reader in concluding that on that particular 
topic there is no law to be stated, and its use when the authorities 
are reasonably clear and generally agreed is at least misleading. No 
careful student of the subject under consideration in this paper can 
weigh the decisions and fail to recognize the law they establish. Such 
opposing view as there is can hardly justify even a doubt. Of course, 
whether such student likes or approves of the doctrines established 
by the cases is quite another matter. Under the circumtances it is 
unfortunate that the caveat was used. If the Restatement is to be 
so molded that it becomes a means of repudiating established law, 
then it is not a restatement. 

If the Institute had concluded that restrictive covenants are not 
effective as against condemning units, one might disagree with the 
conclusion and think it unfortunate, but at least it would have been 
possible to make out somewhat of a case on the authorities for that 
position. 





when it could not be adequately debated for lack of time, the vote of the 

house, though only seventeen sustaining the Reporter’s position to seven- 

teen against him, left the Reporter’s views upon the historical approach and 
the legitimate development of the law of covenants at least legislatively 
sustained. 

“The vote was taken upon a motion to expunge from the introductory 
note to sections which are declared to restate the law with reference to the 
running of the burden of covenants, some ten pages which attempt to set 
out the origin and development of that law down to very modern times, 
and which lay the basis for declaratory sections greatly hampering and, 
it would appear, directed to checking the future running of the burden of 
covenants.” 

It may be observed, without passing on the question as to which seventeen 
were right, that a dispute as to what is truly history would not normally be 
considered a suitable problem for settlement by the vote of an assembly. It re- 
minds one of a legislative declaration that henceforth pi shall be 3.14! Or that 
man shall not be deemed to have emerged by a process of evolution! 

“Tt is possbile that it may be a proper escape when the authority is evenly 
balanced. 

"It has often been pointed out that too often the Institute, when dealing 
with really troublesome questions, has dodged by use of the caveat or by “silent 
treatment.” Mavbe at times it has been necessary to do that in order to get 
on to the next problem! 
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Covenants Running with Land 


Not infrequently when a tract of land is taken by condemnation, 
serious losses are suffered due to thwarted expectations of benetits 
from contracts performance of which was dependent upon use of the 
taken land. An interesting case of this character is Frank Warr & 
Co. v. London County Council."® There compensation was denied, 
upon condemnation of a theatre, to the holder of an exclusive priv- 
ilege for twenty-one years to supply refreshments in the theatre. 
Whether the court was right or wrong in its conclusion that the claim- 
ant had purely contractual right is of no particular moment here.” 
The important thing is that unless the claimant for compensation has 
what amounts to an “estate or interest in the lands within the statu- 
tory meaning, it is not entitled to share in the award, whatever pos 
sible claims it might conceivably have in some other forum on the 
basis of a frustrated contract or otherwise.”"* That compensable 
claims in condemnation must be based on property interests seems 
unmistakably clear; the only room for difference of opinion is 
whether in a particular set of facts the interest in question is prop- 
erty.”® 

Fortunately for the writer it is not necessary for the purposes of 
this paper even to attempt the drawing of precise lines of division be- 
tween contractual rights and property. Instances may be pointed out, 
as was done above, in which the former have evolved into the latter, 
and there is no reason to think that the law in this respect has 
reached its permanent stage. 

A transaction, promissory in form, whereby A is given rights and 
privileges of use in the land of the promisor may be found to have 
created in A an easement, legal or equitable, a mere license or a 
contractual interest. If the last, then the obligation of the promise 
may rest personally on the promisor or upon him as owner of an 
estate in the land in which case we probably have what is commonly 
called a “covenant running with the !and.”*° Suppose the promisor’s 








119041 1 K. B. 713. 

™See 139 F. (2d) 1007, 1012. 

— J.. in Brooklyn Eastern Terminal v. New York, 139 F. (2d) 1007 
1944). 

"In the case cited in the preceding footnote the lower court had denied com- 
pensation on the ground that claimant’s interest was merely contractual. The re- 
viewing court disagreed, and in doing so pointed out the difficulties in drawing 
lines of demarcation between contract and property. See note 22, supra. 

“The expression “covenant running with the land” must be understood as 
figurative. In the first place it probably is not accurate to say that a covenant 
“runs.” and certainly if it does run, it does not run with the “land.” If it runs 
with anything, it is with an estate or interest in the land. Even that, though, is 
figurative. The true explanation would seem to be that the promise is made by or 
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land is then taken by condemnation. Is A entitled to compensation 
representing his loss due to such destruction of his contractual ex- 
pectations based on such running covenant? Quite clearly, under the 
authorities, he would have no compensable claim for loss under the 
contract if it does not run. Does the fact that under the law of 
running covenants a successor to the promisor’s estate would be liable 
for a breach of contract as if he had made the promise throw the 
case into the category, for this purpose, with easements and other 
property interests? 

No authority whatever has been found holding either way. On 
une side attention may be directed to the uniformly accepted doctrine 
that contract claims are not compensable; on the other, it is pertinent 
to point out that for many decades the tendency has been to liberalize 
and enlarge the class of compensable claims. This, then, would seem 
to be one of those situations in which the caveat has been found 
peculiarly useful. 

The Restatement, however, boldly states the law. It is the second 
subsection of Section 113, as follows: 

“A promise respecting the use of land of the promisor cre- 
ates an interest in such land within the meaning of this Section 
and $114 insofar and only insofar as the promise creates an 
obligation binding upon the successors of the promisor.”®? 

It should be remembered in this connection that insofar as these 
covenants “run with the land,” merely as contract rights and burdens, 
they come to an end anyhow when the land is “taken” by con- 
demnation. They run, when they do run, with the ownership and 
bind only privies in estate ; they do not bind disseisors or other own- 
ers who come in by original title. Condemnation creates a new title, 
not a derivative one.8? Expressed in terms associated with estates, 





to a person in his capacity as owner of an estate or interest and when that estate or 
interest is vested in another person, then that other person, as to such promise, 
is looked upon as the promisor or promisee, as the case may be. Instead of the 
covenent doing any traveling. it is rather a case of the successor in estate moving 
into the position of his predecessor. As said by Mr. Justice Holmes, “But in 
order that an assignee should be so far identified in law with the original 
covenantee he must have the same estate, that is, the same status or inheritance, 
and thus the same persona, quoad the contract.” 

"Property (2) P.F.D. No. 2, March 25, 1944. In this connection special 
note should be made of cases like that of Friesen v. City of Glendale, supra, 
in which equitable easements or restrictions were deemed no proper basis for 
comnensation because only contract claims are involved. The liberality of the 
Institute in allowing compensation in respect to “covenants running with the 
land” is in contrast to its reluctance to allow fair compensation where equitable 
easements are destroyed. 

™ “Whether or not for some purposes the new takers may be given the benefit 
of privitv with the former holders. the accurate view would seem to be that such 
an exercise of eminent domain founds a new title and extinguishes al] previous 
tights.” Holmes, J., in Duckett & Co. v. U.S., 266 U.S. 149, 151 (1924). 





40 ; WISCONSIN LAW REVIEW [Vol. 1945 


the rights on these running contracts may be said to be determinable. 
Thus, quite aside from the effects of condemnation in extinguishing 
interests, these contract rights terminate when the burdened land is 
“taken.” This, of course, does not mean that there may not be a 
continuing liability, except as it may be affected by the doctrine of 
subsequent impossibility, upon the original promisor. 

This point of view provides an additional reason for doubting 
the Institute’s position. 











COMPARATIVE STUDY OF TERMINATION ARTICLES IN 
GOVERNMENT WAR CONTRACTS* 


Erwin E. NEMMERS 


The starting point for attorneys! in matters concerning the termin- 
ation of Government war contracts lies in the termination articles, if 
any, that are contained in the contract. While it is true that many 
war contracts will, at the time of terminaion, contain the so-called 
Baruch article in the case of terminations for the covenience of the 
Government, there are thousands of prime contracts and many 
thousands more of subcontracts which will not, for one reason or 
another, contain this article at the time the Government or the 
prime contractor desires to “terminate” the contract.2, Where this 





* The article is in no way to be construed as the opinion of the War Depart- 
ment or of any federal agency—Ed. 

* Those unfamiliar with the subject of termination of war contracts may find 
a helpful over-all introduction to the subject in my Termination of War Contracts, 
Nov.-Dec. 1944 Cor. L. Rev. and with regard to the matter of current Govern- 
ment policies in the field, my Principles of War Contract Termination, Jan. 1945 
JOURNAL OF BUSINEss. 

The “basic” documents which are a minimum to a study of the subject are: 
Contract Settlement Act of 1944, P.L. 395, 78th Cong., 2d sess. (July 1, 1944 
effective July 21, 1944). For the legislative history of the Act see: J. E. Murray, 
Contract Settlement Act of 1944, (1944) 10 Law anp Contemp. Pros. 683. 

Surplus Property Act of 1944, P.L. 457, 78th Cong., 2d sess. (October 3, 1944). 

Report on War and Post-War Adjustment Policies (Baruch and Hancock) 
Sen. Doc. No. 154, 78th Cong., 2d sess. (February 15, 1944). 

Joint Termination Regulation including Joint Termination Accounting Manual, 
replacing on Nov. 1, 1944 War Department Procurement Regulation 15, Termina- 
tion of Fixed Price Supply Contracts for the Convenience of the Government. 
Cited JTR followed by paragraph number, this regulation covers contracts of 
the War Department, Navy Department, Marine Corps and Coast Guard, (JTR- 
111.2). 

Treasury Department, T.D. 5,000, as approved by the Secretary of War, 
August 6, 1940. 

War Department Pamphlet No. 34-2. Contractor’s Guide (Suggestions for 
War Contractors as to methods of and preparation for Contract Terminations 
applying to Fixed Price Supply Contracts of the War Department) dated June i, 
1944, pp. 48. 

Office of Contract Settlement Regulations, issued seriatim. 

While the War Department publications just listed apply only to War Depart- 
ment contracts, the other services tend to follow them in detail. 

The “legal” bibliography on the subject is collected in my Cor. L. Rev. article 
cited earlier in this fote. On the narrower subject of termination articles. the 
references are: D. S. Frey. Contract Defaults and Cancellation in Wartime, (1943) 
38 Inu. L. Rev. 167. D. A. Goldman. Termination of War Department Contracts 
at the Option of the Government, (1944) 42 Micn. L. Rev. 735, especially at pp. 
742 to 748 and 763 to 772. 

* At the outset. it is important to notice that the term “termination of con- 
tract” is habitually used verv loosely. Actually, the work under the contract js 
terminated, not the contract itself. 
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situation prevails, the first problem to confront the contractor, and 
perhaps the most important problem in which the contractor must 
lean heavily on his attorney for advice, will be action on the request 
by the Government to amend the contract to insert the Baruch article. 
This request follows close on the heels of the termination notice 
itself. Practically all the existing literature on terminations assumes 
that the termination is being affected under the Baruch article and 
the Joint Termination Regulation is almost entirely directed to this 
situation. However, this paper is directed to an analysis of the com- 
parative advantages and disadvantages of the various termination 
articles which the contractor may discover in his contract at the time 
of termination.* 


Outline of Possible Contractual Situations at the Time the 
Government Attempts Termination 


I If the Government desires termination for default, 
A) and the contract contains the standard “Delays- 
Damages” article, what are the remedies available? 


B) if the contract does not contain that article, what 
“common-law” remedies are available? 

C) how is the situation affected by the presence or ab- 
sence of an article permitting termination for the 
convenience of the Government? 


D) how are the contractual rights of the Government 
further limited as a matter of policy by regulation? 


II If the Government desires termination for convenience 


A) in the case of fixed-price contracts 


i) what are the rights of the parties if the con- 
tract is completely silent on termination? 


ii) what are the rights of the parties if the con- 
tract 
a) contains one of several articles providing 
for “formula” settlement ? 


b) contains the so-called “standard” negoti- 
ated settlement article of the War Depart- 
ment ? 








* As directed by JTR-213. 
*The present discussion. in turn, is not concerned with other legal questions, 
e.g., whether there is a valid contract, whether defects can be cured, the author- 
ity of the Contracting Officer, etc. 
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c) contains the so-called “uniform” negoti- 
ated settlement article (Baruch-Hancock) ? 


d) contains the “letter contract” article? 


iii) how are the contractual rights of the Govern- 
ment affected as a matter of policy by regula- 
tion and subsequent legislation? 


B) in the case of CPFF contracts 

i) same as A) i) above 

ii) what are the rights of the parties if the con- 
tract contains the “standard” CPFF termina- 
tion article? 
a) so-called “Ordance” form 
b) so-called “AAF” form 
c) new “JTR” form 
d) “letter contract” form 

iii) same as A) iii) above 


III If the prime contractor desires to terminate subcontracts, 
how is his position affected in relation to the subcon- 
tractor by his actual or potential contractual relation with 
the government? Some of the “legal” factors are: 


A) whether the prime is a fixed-price or CPFF con- 
tract and the type of termination artcile, if any, that 
it contains, 

B) whether the subcontract is a fixed-price or CPFF 
contract and the type of termination article, if any, 
that it contains, 


C) whether the subcontractor will accept the “little” 
Baruch article, 
D) whether default of the prime or of the subcontrac- 
tor is involved 
Further, the likelihood of litigation in a termination case is cer- 
tainly not insignificant. Of 25,000 War Department contracts termin- 
ated in World War I and involving settlement questions, better than 
3,000 found their way into the dockets of the Court of Claims alone,® 
to say nothing of other courts and of intra-departmental appeals. 
With an estimated 240,000 War Department prime contracts and at 
least 1,000,000 significant subcontracts under those primes involved 
in World War II, the number of cases to reach the courts is likely 





*I. S. Gromfine and J. D. Edwards. Terminations After World War I, (1944) 
10 Law anp ConTeMP. Pros. 563 at 585 f. 
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to be greater this time. This is particularly true in view of the much 
greater amount of subcontracting in the present war. 

Also, at the outset, it is important to note that the rights of the 
contractor, whether prime or sub, to the various forms of interim 
financing provided by the Contract Settlement Act of 1944" are not 
affected (at least in theory) by the contractor’s decision whether to 
amend his contract to incorporate the Baruch clause. As a practical 
matter, however, the degree of cooperation which the Government 
extends on interim financing may be affected by the attitude of the 
contractor towards amending his contract. 


Terminations for Default 


The standard ‘“Delays-Damages” article® in a fixed-price contract 
under which any Government action for default of the contractor is 
taken, is a carryover from peace-time standard Government forms 
and substantial variations arise principally 1) due to the shift away 
from liquidated damages, 2) with regard to the excepted reasons 
for delay, which have changed from time to time 3) due to change in 
policy with regard to performance bonds for war contracts and 4) 
due to changes in the regulations governing the exercise of the Gov- 
ernment’s right to default. 

The problems of war-time procurement present difficulties at many 
points. Contractors are without cost data to furnish quotations, some- 
times being entirely lacking in experience in production of war-time 
materiel and almost invariably lacking in mass production experience 
with regard to such materiel. Labor and materiel procurement diffi- 
culties undermine estimates. Frequent and immediate changes in 
design® disrupt whatever planning can be made. Without detailing 
the difficulties, it can be seen that one of the first points at which 
the contractor will react will be the contractual provisions govern- 





°As of September 30, 1944, there already had been 29,788 terminations of 
War Department contracts alone, totalling $16.9 billions in estimated contract 
price of items cancelled. “Terminations” includes both “partial” and “total” 
terminations. Monthly Status Report, sec. 14A, Contract Terminations, Army 
Service Forces, War Department, September 30, 1944. 

"Sections 8 to 10. The same is true of the 60-day plant clearance rule set up 
in Section 12c. The complete citation of the Act appears in Note 1. 

* The present standard “Delays Damages” article dates from September 5, 1942 
when it was specified by Procurement Regulation 3, paragraph 352 and is derived 
from the “Delays-Damages” article of the War Department Supply Centract 
Form No. 1, approved by the Under Secretary of War September 16, 1941. 

*See my Principles of War Contract Termination, Jan. 1945 JourNAL OF 
Business. section on “Inventories,” and H. T. Lewis and C. A. Livesey, Materials 
Management in the Airframe Industry, Harv. Bus. Rev. 477 (Summer, 1944). 
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ing default or delay and the resultant question of damages. Tied in 
immediately is the question of performance bonds. 

Since elaborate war controls exist in such matters as wages, pri- 
orities, prices, etc., many of the main reasons for performance bonds 
become less important, particularly when the Government has alter- 
native sources of supply and the right to commandeer. In the inter- 
ests of speed and to stimulate entrepreneurial action, the performance 
Lond requirement was early dropped?® though such a requirement can 
still be employed in unusual cases. 

The elimination of the performance bond only served to intensify 
the spotlight on questions of default. In peace-time procurement, 
the Government had employed a “Delays-Liquidated Damages” ar- 
ticle. The scope of definition of excepted delays followed general 
commercial practice. The provision for liquidated damages rather 
than actual damages served several functions. The damages were 
reduced to certainty, eliminating the red tape and dangers inherent 
in settling unliquidated Government claims. At the same time, by a 
proper gearing of the rate of liquidated damages (usually on a per 
diem basis), the desired coercion to performance could be exerted on 
the contractor. 

Both the contractor and the Government had reasons for desiring 
changes in this article. From the contractor’s viewpoint, a clearer 
and broader definition of excepted delays was imperative.1! The con- 
tractor wanted some of the “unforeseeable” causes of delay definitely 
expressed and excepted. Delays by subcontractors, delays due to 
priorities or inability to procure due to maximum prices, delays due 
to drafting of labor, etc. were specified as excepted delays. In its 
turn, the Government was aware that while time in war is of the 
essence and “actual” damage is highly problematical when human 
lives are at stake in combat, yet the liquidated damage provision 





By Act of April 29, 1941, c. 81, 55 Stat. 147, 40 U.S.C.A. §270c, the per- 
formance bonds required by Act of August 24, 1935, P.L. 321, 74th Cong., 49 Stat. 
793, 40 U.S.C.A. §270 (commonly called the Miller Act) amending Act of 
August \13, 1894, 40 U.S.C.A. §270 (commonly called the Heard Act) are waived 
for war contracts in the discretion of the Secretary of War or Navy. This discre- 
tion in turn was delegated to the Chiefs of Supply Services by War Department 
Procurement Circular No. 55, dated July 15, 1941, section 1, which now appears 
in Procurement Regulation 4. 

“Statutory immunity from delays due to preference, priority and allocation 
orders was granted by the Second War Powers Act, Act of May 31, 1942, 55 
Stat. 236. That the contractors’ fears about narrow construction of default ex- 
cuses fand exceptions were not visionary is established by a recent decision hold- 
ing that in the phrase “unforeseeable delay” in the “Delays Damages” article, the 
adjective “unforeseeable” modified each exception set out lin the list following 
“including.” Thus fires, strikes, etc. must be “unforeseeable” to be valid excuses 
for default. United States v. Brooks-Calloway Co., 318 U.S. 120, 63 S.Ct. 474 


(1943). 
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was not desirable.12 The use of a “blacklist” of defaulted contract- 
ors would provide coercion. Substitute procurement would furnish 
a measure of damages. In addition, the Government desired alter- 
native remedies: 1) to take over partially completed work and pay 
for it at cost,!* 2) where the situation was peculiar, to permit the 
contractor to continue but to assess damages against him; and 3) 
the aforementioned remedy of substitute procurement. The con- 
tractor was more interested in what would be ground for default; 
the Government more in what would be the result of a default. 

But there remained an important question that was not settled: 
what happens to subcontractors in the event the prime is defaulted? 
The amount of subcontracting in the war program is tremendous. 
Further, for many reasons,’ primes have to contract with subs with 
whom they have had no prior business experience and with whom 
they may have no post-war contacts. This lack of prior relationship 
establishes added risks of default to both prime and sub. The risk 
on one side of the relationship is largely eliminated by excepting 
primes from liability for the delays of subs. While it can be argued 
that the risk of a sub in regard to his prime is much less than the 
reverse risk, nevertheless the sub is entitled to protection—and the 
Government is often interested in maintaining the sub in war work 
even if the prime is defaulted. A two-way attack on this problem of 
saving subs was made. By the alternative remedy (admittedly an 
expensive method if applied solely to save the sub rather than also 
to save time, labor and material) the Government could take and pay 
for, at cost, the work partially completed at the time of default. No 
contractual right to make direct payments to subs in this situation 
exists. Such a clause might have been inserted. Some primes may 
agree to this procedure, however, regardless of the absence of a con- 
tractual right in the Government. But if that avenue is not possible, 
the sub in his reliance on the general financial ability of the prime, 
may get a sweepstake ticket on the contents of the corporate cadaver 
after the Government has made its contribution or demand, as the 
case may be, on the assets of the prime in bankruptcy. 





“To equitably adjust the situation of contractors operating under contracts 
entered into prior to the policy of abandoning liquidated damages, Executive Order 
No. 9001, dated December 27, 1941 (and based on First War Powers Act, Act 
of December 18, 1941, c. 593, 55 Stat. L. 838, §201, 50 U.S.C.A. §601) in Para- 
graph 3 of Title 1 permits the waiver by the Government of liquidated damages 
when so doing would facilitate the prosecution of the war. 

“In order a) to give some protection to subcontractors of a defaulted prime 
and b) to avoid unnecessary loss of time and waste of material. 

“ E.g., prime entering a new field, the emergence of new subs. the separating 
of subs into categories each handling only one or a few of their former lines, 
etc. 
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The second (and still indirect) effort to meet this difficulty is 
through the War Department Procurement Regulations on this point, 
which constitute the policy statements for the benefit of Contracting 
Officers as to when the Government will or will not exercise its con- 
tractual rights of default. By reserving these highly important rules 
of action for the Regulations rather than inserting them in the con- 
tract, the Government can change its attitude without the contractor’s 
consent by relaxing or tightening so long as the effort is not to go 
beyond the contractual remedies. In these policy considerations, the 
position of the sub as a result of default of the prime is often a dom- 
inant factor although not expressly so stated, the regulations using 
general language under which other factors in the situation can also 
be considered. 

This leads directly to the matter of the Regulations implementing 
the contract on the subject of default. Since all contracts in excess 
of $5,000 are required’® to have the “Delays-Damages” article, the 
scope in which the “common law” rules of contract can operate is 
considerably narrowed. The strictly legal problems are those of con- 
struction. There is, however, a field for potential litigation, e.g., 
a case involving the doctrine of anticipatory breach. As the war pro- 
curement program progressed and terminations for convenience came 
to receive more and more attention, contractors were quick to realize 
that while they were frequently in default, particularly in delivery 
schedules, and while the procurement agencies were slow in default- 
ing contractors, perhaps partly due to the dominant emphasis on 
getting things done, there was a danger that at the time of mass 
terminations for convenience, an effort might be made to “crack 
down” by calling defaults which had previously been condoned. This 
led to the insertion in the Termination for Convenience article of a 
provision’® restricting the right of the Government to terminate for 
default when the particular termination was one of a number of 
terminations covering a similar procurement or was incident to cessa- 
tion of all or a part of hostilities. Then the default power can only 
be exercised if the default was 1) gross or willful and 2) caused 
substantial damage to the Government. 

Reverting to the subject of Regulations, the policy governing ac- 
tion to default is stated in Procurement Regulations 379 and 380. 
When a default exists, the Contracting Officer has a choice of five 
actions : 





* Required by Procurement Regulation 3, paragraph 352. 
**In Clause A of the “Termination for Convenience” article used after No- 
vember 19, 1942. 
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1) find the contractor in default and follow one of the alterna- 
tive remedies specified in the contract, 
2) find the contractor in default and enter an agreement with 


the surety to complete the contract and pay damages (rare. 
since there are few war contracts with bonds), 


3) find the contractor in default and excuse the default under 
certain conditions!’ if the excuse will facilitate the war, 


4) extend the time for performance if that was the ground 
for default, 


5) terminate the contract for convenience despite the de- 
fault if 


a) default was not gross or willful, 

b) default caused no substantial injury to the govern- 
ment, 

c) convenience termination will facilitate the war, and 

d) convenience termination would be more equitable un- 
der all the circumstances. 


The difference in result between 3) and 5) is, of course, drastic. 
Under 3) the contractor loses costs and profit on work in process 
but escapes damages. Under 5) the contractor is paid costs and profit 
on work in process and also escapes damages. At best, the differences 
between the tests for two such different results are vague—and in 
view of the exercise of such jurisdiction by countless Contracting 
Officers, the application of the tests is bound to preclude contradic- 
tion. One of the cures for a lack of uniformity in contract construc- 
tion was the introduction into the standard Government contract of 
the “Disputes” article under which the decision of the Contracting 
Officer in a dispute under the contract could be appealed to the 
Board of Contract Appeals where a modicum of uniformity might 
be achieved. The goal of uniformity has been vitiated in such mat- 
ters as pertain to default policy by retaining the heart of such de- 
cisions in the Regulations, not in the contract. 

The situation with regard to defaulting cost-plus-a-fixed-fee con- 
tracts is similar to that of fixed-price contracts in some respects. The 





Such action must be approved by the Director of Purchases, Army Service 
Forces, unless the Chief of a Technical Service finds one of the following (Procure- 
ment Regulations 3, paragraph 379): 

. the Government no longer needs the supplies, 

. the supplies can be obtained elsewhere on as favorable terms, 

. on policy grounds less favorable procurement is desirable, 

. excess cost of substitute procurement would be nominal, 

. the contractor employs less than 100 workers or was recommended by the 
Smaller War Plants Unit and default would hinder war work. 
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Regulations apply in the same manner. With regard to the contract; 
that part of the default question concerning the excepted delays is 
couched in language similar to the fixed-price article but is housed in 
a separate article. That part of the default question concerning the 
remedies available to the government on default represents a de- 
parture and is housed in the article also covering terminations for 
the convenience of the Government. If the contract contains the 
CPFF termination article antedating that specified in the JTR of 
November 1, 1944, the default results in decreasing the fixed fee 
(profit) of the contractor on both the completed and the uncompleted 
work by 10% in the case of AAF contracts or in the amount of 
the unpaid balance of the fee in the case of Ordinance contracts, but 
all the allowable costs of the contractor are paid in either case. The 
article is silent as to any other remedies of the Government except 
that the Government has the right to take over the work in process 
(for which it has paid cost). If the contract contains the CPFF 
termination article specified in JTR-932, the contractor gets that pro- 
portion of the fee which the number of units delivered bears to the 
number called for under the contract, unless the chief of the service 
or bureau exercises the authority specified in footnote 4 to JTR-932 
to insert an individual default provision. 


Termination for Convenience Where Cnotract Contains No 
Termination Article at Time Government 
Attempts to Terminate 


While there will be few contracts lacking a “Delays Damages” 
article due to the requirement that it be inserted in all contracts over 
$5,000, there will probably be a considerable number of contracts 
having no termination for convenience article’® because a larger 
situation, a precatory telegram is sent by the Government requesting 
suspension of work and an effort is made to amend the contract to 
include the latest form of termination article—the Baruch article. 
If the contractor rejects this article, a special agreement may be 
arrived at.2° If agreement cannot be arrived at JTR-214 (formerly 





, *For brevity, the term “termination” hereinafter will be used narrowly, to 
include only terminations for the convenience of the Government. 
number of contracts are exempt from this requirement.!® In such a 


” The principal instances (Procurement Regulation 3, paragraph 324) in which 
a termination article need not be inserted are contracts: a) under $50,000, b) 
over $50,000 but under $500,000 if deliveries do not run beyond six months, and 
c) if the contracts are “open.” Cf. Directive Order No. 2 of Office of War- 
Mobilization dated February 24, 1944 (PR 15-1002). . 
* JTR-214 (formerly PR 15-311). 
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PR 15-311) authorizes “breach of contract” or as will more often 
be the case, “anticipatory breach of contract.” Such a position by a 
contractor may well work to his advantage since all of the various 
termination articles deny the contractor a profit on that part of the 
contract on which he had done no work whereas the common law 
rule of damages allows recovery of such profits.” 


“Formula” Termination Articles in Fixed-Price Contracts 


Peace-time government contracts do not carry termination articles 
since the two main reasons for the article are not then present: 1) 
changes in strategical requirements and 2) total cessation of require- 
ments, The use of termination articles in war contracts was initially 
prescribed in the present war by Army Regulation 5-140, paragraph 
10 c (2) dated May 22, 1940 which was prior to July 1, 1942, the 
time when the procurement functions were removed from the scope 
of the Army Regulations and treated in a separate publication, the 
Procurement Regulations. The first termination article for fixed- 
price contracts drew upon the experience of World War I with ter- 
mination articles and provided for a formula settlement which speci- 
fied payment for completed work at the contract unit price but left 
for formula settlement the question of both costs of the work in 
process and profit thereon. Difficulties in the formula were not long 
in displaying themselves. The formula was somewhat altered at the 
time the War Department issued Contract Form No. 1 on Septem- 
ber 16, 1941. The basic difficulty lay with the definition of the terms 
of the formula. Such matters as starting-load costs presented a dif- 
ferent situation in every contract. In fact the situation changed 
radically with regard to the same contract depending upon the point 
at which termination should become operative. The results produced 
by the formula could best be described as fortuitous. The immediate 
changes in the article forced by business were 1) more specific defi- 
nition of what costs were admissible in a termination settlement and 
2) admission of all these costs and not application of the formula to 
determine what percentage of the costs would be paid.?? The formula 





™ But if the contractor were operating at a loss under the contract, at com- 
mon law he would recover no damages unless the reasonably foreseeable future 
of the contract would establish that there would be a profit. In such actions for 
breach, the ability to establish with reasonable certainty the amount of the dam- 
ages may be a serious difficulty for the plaintiff. Under the termination article, 
however, the contractor would sustain the loss on the completed units but not 
on the work in process, receiving payment of all costs of the work in process 
though no profit. 
™ The earlier formula provided that the payment for uncompleted articles was 
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settlement of profit while still objectionable to business because of its 
fortuitous workings was considered a secondary matter at that time. 
As thus amended the formula provision continued by prescription of 
PR 324 until November 19, 1942. Many difficulties continued to 
make the formula unworkable. Unlike CPFF contractors who had 
daily familiarity with Government accounting, those working under 
fixed-price contracts had no experience with governmental account- 
ing requirements.”* All vouchers submitted in a formula settlement 
are subject to approval by the General Accounting Office. Some con- 
tractors lacked the records necessary to prepare vouchers in the form 
required by the G.A.O. In any event, “finality” was lacking when 
the contractor considered he had reached an understanding with the 
Contracting Officer. Elaborate auditing requirements existed. While, 
under the contract’s “Disputes” article, in the event of disagreement 
by the Contracting Officer and the contractor, the contractor could 
take an appeal within the War Department, he could not be sure 
even after winning an appeal that his claim would clear the G.A.O. 
Delays could be interminable. And after all these obstacles were 
surmounted, the result could still be quite fortuitous, at least as to 
profit. 

This led in November, 1942 to the introduction of the negotiated- 
settlement principle with a proviso that in the event negotiations 
break down, settlement would be by the formula. Thus the formula 





to be that percentage of the contract unit prices established by the ratio of: 


actual audited. costs of uncompleted articles 
estimated total cost of uncompleted units if they were completed 


The later formula provides for payment of all audited costs of the uncompleted 
articles plus a profit which is determined as follows: the estimated profit if the 
uncompleted articles had been completed multiplied by the estimated percentage 
of completion of the uncompleted portion of the contract. 

Without going into the language of the later formula, there is an ambiguity: 
does the phrase “uncompleted portion of the contract” mean all of the work 
specified in the contract which has not been finished (sometimes the part on which 
work has not been begun is called the “uncompleted portion of the uncompleted 
portion”) or does it mean that part of the work specified in the contract on 
which work has been started but which has not been finished. 

From the general governmental policy of not paying “anticipated” profits 
(as repeatedly stated in JTR). it would seem that the latter meaning is the Gov- 
ernment’s interpretation, but even that policy does not argue against using the 
former meaning as a yardstick in this formula. But some aid is furnished (and 
perhaps the ambiguity is resolved) by the use of the phrase earlier in the article 
that the Government agrees “. . . to reimburse the contractor for his expendi- 
tures .. . in respect to the uncompleted portion of the contract... .” As used 
in that phrase, the term “uncompleted portion of the contract” seems to mean 
that part of the contract on which work has been begun. This ambiguous language 
still persists in the Baruch article formula-settlement option. 

* Except, of course, the requirements of the Bureau of Internal Revenue and 
in many cases, the various price Adjustment Boards responsible for Renegotiation. 
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continues to have more than an historic interest. Assume that the 
contract at the time of termination has a formula article. To arrive 
at an intelligent decision whether to accept an amendment of the 
contract to include the negotiated settlement article in its latest form 
(Baruch article), the contractor must carefully examine both articles. 
Even if he finds that by the fortunes of the circumstances, he will 
gain a higher profit by the application of the formula due to the fact 
that the new form negotiated-settlement termination article contains 
a limitation** on the profit that can be arrived at under the formula, 
there are a number of other factors that must be considered. First, 
even though the contractor desires formula settlement, it may still 
be to his advantage to accept the new negotiated-settlement article 
and go through the motions of negotiation and fall back on the form- 
ula in the new article because the formula in the new article specifies 
more exactly what costs are allowable and thus minimizes the contrac- 
tor’s risks as to cost disallowance (or in the event that his contract 
contains the formula which lumps costs and profit together for the 
formula, prevent fortuitous shaving of costs by the formula). 

Second, in making his selection of termination articles, the con- 
tractor must consider his position with regard to Renegotiation. If, 
for one reason or another, the contract is not renegotiable, there are 
no problems. But if the contract is renegotiable, the contractor must 
consider whether he can keep some of his “freak” gains. While cur- 
rent Regulations*** permit the exemption of termination settlements 
from renegotiation, the policy is definitely against exemption, though 
curiously enough the initial impetus for this policy appears to have 
come from contractors.75 

If after these considerations, the contractor is undecided, his study 
of the various articles of the contract places him at an advantage in 
giving negotiations a fling. He has a bargaining tool in his knowl- 
edge. One peculiarity of war procurement may prove to be quite sig- 
nificant. Many corporations, for various reasons, sought to handle 
war work through a corporation organized specifically for that pur- 
pose but using the “know-how,” etc. of the “true” corporation. In 
this situation, many of the practical objections to formula settlement 
may vanish, e.g., the “alter-ego” corporation may be quite prepared 
to indulge in prolonged administrative procedures and even extended 
litigation, adopting something of the current attitude towards “‘in- 





*Clarse D (2). 
™* PR 1204.9 and standard settlement form set out in JTR 981.1, and article 4. 
* See my Principles of War Contract Termination, Jan. 1945 Journat oF Bust- 
NEss, section on “Renegotiation and Termination.” 
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vestment in attorneys’ fees” for possible recoveries under Section 722 
of the Internal Revenue Code relative to excess profits tax refunds. 


“Negotiated-Settlement” Termination Articles in 
Fixed-Price Contracts 


The reasons for the supercession of “formula” termination articles 
by “negotiated-settlement” termination articles have already been 
discussed. Basically there are two types of “negotiated settlements” : 
1) the War Department “standard” negotiated-settlement termina- 
tion article employed from November 19, 1942 to February 20, 1944,?¢ 
and 2) the Baruch-Hancock “uniform” negotiated-settlement termin- 
ation article employed since February 20, 1944.27 While the Baruch 
article has not been modified since its introduction, the old War De- 
partment article has numerous variations, the principal one of which 
is an added clause specifically providing reimbursement to the con- 
tractor for all judgments recovered against the prime by subs as a 
result of work on the contract, provided that the prime notifies the 
Government of the suit and gives it opportunity to defend.?* The 
particular reason why this proviso is important is that primes fre- 
quently let contracts to subs with no provisions for termination so 
that anticipated profits would be an item of recovery in a suit by a 
sub,—and an item of considerable size where termination occurs early 
in the life of a very profitable contract. Because primes are often, 
in a war program, dealing with subs with whom they may never again 
have business relations, many primes have justifiable fears that they 
are incurring a heavy risk in the absence of a “recovery for judg- 
ments” clause. 
The main changes in the Baruch article from the War Department 
standard article are :?° 
1. The clarification of ambiguities in the War Department 
standard article, 

2. the addition of a clause for equitable adjustment of prices 
on work to be continued, 

3. the incorporation by reference of a Statement of Principles 
of Costs for formula settlement, 


4. a profit limitation on the formula settlement. 





*PR 15-901 A (Not printed in JTR). 

* JTR-431. 

* While this clause does not occur in the Baruch article, the principle is upheld 
~ —” Order No. 4 of Office of War Mobilization dated May 2, 1944 (PR 
15-1004). ! 

* Cf. also. D.A. Goldman, Termination of War Department Cortracts at the 
Option of the Government, (1944) 42 Micu. L. Rev. 735 at 763-772. 
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Underlying these four specitic changes is the larger purpose of es- 
tablishing uniformity between the various services (e.g., Army, Navy, 
etc.). Uniformity facilitates administrative and procedural matters, 
e.g., where a contractor has contracts with both the Army and the 
Navy. It avoids inequities, e.g., where two contractors are each de- 
voting their entire effort to the same item, one producing for the 
Army, the other for the Navy. Under different termination articles, 
and for that reason alone, the two contractors might easily arrive at 
substantially different termination settlements. 

Some of the ambiguities in the War Department article clarified 
by the Baruch article will be briefly pointed out. Clause B of the 
Baruch article spells out in detail the actions to be taken by the con- 
tractor on termination, particularly with a view to clarifying the 
matters in which the contractor has “the burden of going forward.” 
Clause C specifies that the negotiated settlement is not to be hampered 
by anything in the formula option (thus excluding the application of 
the Statement of Principles of Costs*® from a negotiated settlement) .*4 
Clause E further specifies the limitations on the Government’s obli- 
gation to pay by limiting claims of the Government that can be offset 
to claims arising out of the same contract. Clause E also adds that 
the Government can exclude any subcontractor from the settlement 
and can secure an assignment of rights involved in such a case. Clause 
G makes clear the previously doubtful and certainly vague rights to 
partial payments in settlement. This clause of the Baruch article is 
made obsolete by the additional rights conferred by the Contract 
Settlement Act of 1944. Under all previous termination articles, the 
stock phrase “accepted accounting practice” has been used in con- 
nection with the definition of the formula-settlement option.3? The 
Baruch article incorporates by reference a Statement of Principles 
of Costs which is subject to revision and binding as revised though 
not retroactively. Clause C now makes provision for a negotiation 
of part of the termination and formula settlement of the balance. 

An effort was made in the Baruch article to control the admittedly 
fortuitous possibilities of formula settlement by including a profit 





*Set out in JTR-551. 

"It is not clear that the application of the Statement of Accounting Principles 
was meant to be confined to formula settlements, nor is it clear that the State- 
ment ‘will not have indirect effect on Government auditors of claims and nego- 
tiators under the negotiated-settlement procedure. 

™Obiection is frequently taken to terming the formula-settlement provision 
an “option” and some court language is cited to the effect that the contractor 
must first sit down and attempt negotiation. etc. It is submitted, however, that 
realism requires the use of the term “option” even though the contractor must be 
advised to go through the motions of negotiation. 
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limitation clause applicable to formula settlements. Under this clause, 
the contractor receives for his unfinished work: the cost of materials 
not processed by the contractor plus not to exceed 2% profit thereon, 
plus the remainder of allowed costs and not to exceed 8% thereon 
(except subcontractor amounts) as profit, but the total profit not to 
exceed 6% on total costs, and the total payments (including pay- 
ments previously made, i.e., unit payments plus costs of unfinished 
work plus profit on unfinished work) not to exceed the contract price. 
The expense of termination (e.g. legal fees, accounting costs, etc.) 
are paid and are not included when determining whether the pay- 
ments exceed the contract price. 

The termination article regularly used** in letter contracts™ is not 
as specific as the Baruch article and had one principal difference (un- 
til a revised article was authorized by JTR-935)—no profit was al- 
lowed on the work done unless a) in the case of amendment after 
termination to so provide, particular clearance of the case was ob- 
tained based on special facts the most usual of which is that the 
government delayed prompt conversion of the letter contract into 
a definitive contract, or b) in the case of initial agreement or amend- 
ment before termination, profit could be allowed in unusual circum- 
stances. As a result of the new termination article for letter con- 
tracts authorized by JTR-935, provision is made for allowance of 
profit in a negotiation. If the profit clause was in the contract, or if 
the new article is added and negotiations break down, the contractor 
is paid his costs and either subcontractors’ claims are paid or the 
Government assumes the claims of the subcontractor. As profit, 
such amount is allowed as the contracting Officer finds reasonable— 
no formula is applied. If there is no profit clause in the letter con- 
tract and the new article is not inserted, the same payment is made 
except that no profit is allowed. 

Termination of a letter contract may occur a) by direction of the 
Government (which is the situation discussed so far), or b) bv the 
terms of the contract itself when no definitive document is executed 
before the lapse date specified in the letter contract. In the second 
situation, the settlement is that described above without profit. Letter 
contracts, being unusual instruments, have frequent variations in 
termination articles from the standard form just described. 





™ Required by PR 303A in the form set out in PR 1307.6 and JTR-935. 

“Letter contracts are preliminary contractual documents providing for ex- 
penditure of a given sum to get a contract underway while the definitive document 
is in preparation or delayed by such matters as prices or specifications. 
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The Effect of the Contract Settlement Act of 1944 and of the Joint 
Termination Regulation on Termination Articles 


In order to evaluate termination articles, it is important to know 
how the contractual provisions are enlarged to the advantage of the 
contractor®® by a) the Contract Settlement Act of 1944 (hereinafter 
called “the Act”) and b) the policies announced in the Joint Termin- 
ation Regulation. It is also important to realize that the JTR as cur- 
rently constituted does not fully implement the rights conferred on 
the contractor by the Act. This always raises a question, from the 
contractor’s point of view, of expediency in asserting rights not 
implemented by the JTR since the particular Contracting Officer 
handling the case will ordinarily request clearance by higher author- 
ity in such situations. The magnitude of the JTR (284 finely printed 
pages) precludes an effort in this paper to trace its effects in en- 
larging contractual rights.*® 

However, something can be said of the enlargements effected by 
the Act. For example, the rights conferred by Clause C of the Baruch 
article relative to partial payments are greatly enlarged by the Act.** 
Similarly, Section 12 c of the Act gives the contractor a right to plant 
clearance within 60 days after filing an inventory in proper form. 
Nothing is stated in the termination article on this point. Section 13 
of the Act gives the contractor appeal privileges in addition to those 
specified in the contract. Section 7 f of the Act gives additional pro- 
tection to subcontractors by permitting the Government to pay twice 
despite legal defenses to a second payment in situations where the 
original payment intended for the sub has been “short-circuted.” 


Termination Articles in CPFF Contracts Prior to JTR-932 


The special conditions of war production made the introduction of 
the cost-plus-fixed-fee contract inevitable. The policy has been to 
prefer the fixed-price contract to the CPFF contract** and currently 
the policy is to avoid the CPFF contract entirely in new procurement 
and to:convert existing CPFF contracts into fixed-price contracts 





* The provisions of the termination article cannot be varied, once effective 
as a part of the contract, to the contractor’s disadvantage without his consent. 

* However, one illustration can be given. Where the old War Department 
standard negotiated-settlement article provided in Clause B that completed articles 
were to be paid for at the contract unit price, the Baruch article is silent on the 
matter. However, the series of settlement-proposal forms (JTR-961 ff.) provides 
for the continuation of payment for finished items at the contract unit price. 

**Cf. my Termination of War Contracts, Nov.-Dec. 1944 Cor. L. Rev., section 
on “Interim Financing.” 
*PR 233.1. 
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since sufficient experience and data are now available to guide pricing 
and other difficulties have been minimized. 

There are essential differences in the matter of termination ar- 
ticles between CPFF and fixed-price contracts although the recent 
effort has been to develop at least the same procedure for termin- 
ation of both types of contract. Because of the greater risks to the 
Government in CPFF contracts and because of their generaliy higher 
commitment values, it is highly unlikely that any CPFF contracts 
lack a termination article. In any event, the problems inherent in a 
CPFF termination where the contract lacks a termination article are 
similar to the same situation already discussed with regard to fixed- 
price contracts. 

Because of the special situations in which the CPFF contract is 
employed, the great bulk of such contracts in the case of the War 
Department are entered into either by the Ordnance Department or 
the Army Air Forces. As a result a “standard” CPFF termination 
article peculiar to each was in use*® prior to the new CPFF article set 
out in JTR-932. The principal difference between these two articles 
lies in the matter of adjustment of the fixed fee. Under the Ordnance 
form* if the termination is for the convenience of the Government, 
the contractor is paid the fixed fee that has accrued, but if the termin- 
ation is for default of the contractor, the contractor loses the accrued 
but unpaid fixed fee but retains the payments already made on ac- 
count of the fixed fee. In the AAF form*! the fixed fee, if the termin- 
ination is for the convenience of the Government, is based on the 
percentage of completion of the contract, but if the termination is 
for the default of the contractor, the contractor is paid 10% less than 
he would have been paid if the termination had been for convenience. 

Both forms provide that on termination all costs (and what are 
admissible costs is defined in another article of the contract) are to 
be paid by the Government and that “the Government shall assume 
and become liable for” subcontracts.* 

Actually there are two termination articles in CPFF contracts. 
As a matter of Government practice, the article entitled “Termina- 





* Because the CPFF contract is designed for “special” circumstances, it is only 
natural that any “standard” CPFF contract articles developed shou'd in turn 
be more frequently varied in particular cases than is to be expected in fixed- 
price contract situations. In short, the frequent variations from “standard” CPFF 
termination articles arise from facts of production in a given case whereas the less 
frequent variations from standard fixed-price termination articles arise from the 
freouent changes due to the development of the standard article itself. 

“PR 15-903. 
“PR 15-905. 
“The matter of liability to subcontractors is considered infra. 
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tion for Convenience of Government” governs the so-called “total” 
termination while “partial” termination is governed by the article 
entitled “Changes.” Administrative practice of the Government de- 
fines a “total” termination as the situation in which no work re- 
tains to be done under the contract after the effective date of termin- 
ation. Any other termination is considered “partial” —and is effected 
under the “Changes” article. This practice is open to serious legal 
objection. Looking at the contract as a whole, the “Changes” article 
seems intended to cover relatively minor “changes,” e.g., engineering 
revisions covering additional or deleted work, changes in the speci- 
fications of materials, etc. At most it would appear to cover small 
changes in quantity, e.g., increasing or decreasing the number of 
units by 10%. It hardly seems intended to cover major cutbacks, 
e.g., reducing the number of planes on a contract from 1,000 to two. 
Such cutbacks, from an examination of the contract as a whole, seem 
to fall within the scope of the “Termination” article. The reason 
for the Government practice may be the absence of the phrase “in 
whole or in part” as a modification of the word “terminate.” The 
“Changes” article merely provides that an equitable adjustment in 
costs and the fee will be made as a result of the “change.” One 
important difference between the “Termination” article and the 
“Changes” article is the absence in the latter of the “assumption of 
liability by. the Government” clause with respect to subcontracts.** 

Prior to July 21, 1944, the effective date of the Act, PR 15 did 
not attempt to bring CPFF settlements fully within the scope of 
the negotiated settlement. In fact, little was stated in PR 15 on CPFF 
terminations. As a matter of practice, partial terminations were 
settled by negotiation under the “equitable adjustment” language of 
the Changes article. In the case of total terminations, the adjustment 
of the fixed fee was negotiated but costs were settled by regular CPFF 
audit. Since the Act does not specify that its provisions are limited 
to fixed-price contracts, all CPFF terminations are now negotiated 
in the same way as fixed-price terminations. 


New JTR Termination Article for CPFF Contracts 


The chief change effected by the JTR as regards termination ar- 
ticles was the introduction of an approved CPFF termination article 
set out in JTR-932, which will be offered to contractors in place of 
the article used up to November 1, 1944. In general, the new article 
gears the Baruch negotiated-settlement article to the CPFF contract. 





“See infra, section on “Subcontractors.” 
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However, a number of radical changes, from the contractor’s point 
of view, are involved as compared with the old CPFF articles. 

First, the new article specifically provides for termination in whole 
or in part. As a result, the possible distinctions arising under the 
old articles from the use of the Termination article to effect total 
terminations and the Changes article to effect partial terminations 
are wiped out. The principal distinction between the old Termin- 
ation articles and the Changes articles, namely, the presence in the . 
former of the “assumption of liability by the Government” clause 
as to subcontractors and its absence in the latter is now done away 
with. 

Second, though this distinction is done away with, the “assump- 
tion of liability by the Government” as to subcontractors is cut down. 
The sub-contractor problem is now treated in Clause (d) (2) and 
broken down. By Clause (d) (2) (A) of the new article, any settle- 
ment “by negotiation or otherwise” with a sub will be paid by the 
Government if 1) the Contracting Officer has approved or authorized 
it, or 2) if the amount payable does not exceed that which would be 
payable under the formula option of the “little” Baruch article dis- 
cussed below under “Subcontractors.” By Clause (d) (2) (B), any 
judgment recovered by a sub will be paid (if the Government was 
notified and given opportunity to defend) if 1) the subcontract or 
its termination article was approved by the Contracting Officer, or 2) 
the subcontract limits recovery to an amount not greater than the 
“little” Baruch clause formula option. Thus the “subcontractor”’ 
clause of the new article is clearly designed to relieve the Govern- 
ment of the liability which it had under the old article for “anticipated 
profits” that subs might recover. Since this alone might prove enough 
of an objection by contractors to acceptance of the new article in an 
amendment after termination, footnote 1 to JTR-932 authorizes an 
additional clause cutting down the relief made available to the Gov- 
ernment by the new article. Under this “footnote clause” the Gov- 
ernment is also liable for any judgments if the subcontract is silent 
on termination and the approval of the Contracting Officer was not 
required by the prime contract. The footnote clause will satisfy most 
contractors since it covers the “ordinary” situation where the sub- 
contracts are silent as to terminations and were approved. (The 
other “ordinary” situation is where the subcontract contains a clause 
binding the sub on termination in a manner analogous to that in 
which the Government binds the prime.) But many subcontractors 
had refused to take contracts with any termination provisions at 
all—and some of these were not approved. As a result the prime had 
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to assume the risk in order to go forward with the job. Thus even 
with the “footnote clause,” the Government is. still relieved of con- 
siderable liability, particularly because of the matter of approval 
of subcontracts, unless the theory of implied approval through pay- 
ment by the Government of vouchers submitted under the “un- 
approved” sub contracts can be accepted. The new article also 
relieves the Government of liability for “unusual” termination pro- 
visions in the contract (unless there is approval by the Contracting 
Officer) resulting in payments to the sub in excess of the amount 
allowed by the little Baruch clause option. 

There is some ambiguous language*** in Clause (g) of the article 
specifying limitations on the liability of the Government in the case 
of subcontracts. How this language is intended to affect the spelling 
out of liability for subcontractor claims as dealt with in clause (d) (2) 
is not clear. 

Third, the new article clarifies what had previously been at least 
ambiguous—the liability of the Government for “momentum” costs, 
i.e., those costs (such as overhead) which cannot be cut off immedi- 
ately. In view of the strict definition in the old article of “termin- 
ation expenses,” considerable fears had developed that momentum 
costs might not be recoverable. The new Clause (d) (1) provides 
that such costs are reimbursable if the contractor proceeds “as rap- 
idly as practicable to discontinue such costs.” 

Fourth, Clause (e) adds a provision for an “equitable adjustment” 
of the fee on the remaining work under the contract in the case of a 
partial termination. This provision is similar to the same type of 
clause in the Baruch article. 


CPFF Letter Contracts 


There is no difference between “CPFF” and “fixed-price” letter 
contracts. The same letter contract is used (except for language as to 
title to property) whether the contemplated definitive contract will 
be CPFF or a fixed-price contract. 


Subcontractors 


To speak of the tier upon tier of subcontractors as a labyrinth is 
a grave understatement. Even the problems are so numerous and 





““The obligation of the Government to make any payments under this 
Article . . . in the discretion of the contracting officer, shall be subject to de- 
ductions in respect of any claim of any subcontractor or supplier whose subcon- 
tract or order shall have been terminated as provided paragraph (b) (3) except 
to the extent that such claim covers (i) property or materials delivered to the 
contractor, or (ii) services furnished to the contractor in connection with the 
production of completed Articles under this contract.” 
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intricate as to defy a complete listing. For example, there are no end 
of contractual situations in which a prime may find himself as a re- 
sult of the varied termination articles, if any, that he put into his 
subcontracts. Similarly, competitive positions and financial condi- 
tions of the subs will cause many problems. Absence of or inade- 
quacy in accounting records of subs causes particular difficulties in 
clearing sub settlements with the government. 

Dependent on whether the Government entered a CPFF or a 
fixed-price contract with the prime, there is an immediate and marked 
difference as to subcontracts from the point of view of both the 
prime and the sub.** If the Government entered a CPFF contract, 
the prime is in the position of a bystander with reference to subs* 
(except in some cases under the new CPFF article). The Govern- 
ment has assumed liability to the subcontractor and in the last an- 
alysis these parties must come to a settlement.*® If no settlement is 
reached—and the chief bone of contention will undoubtedly be the 
recovery of “anticipated” profits by the sub—the sub can resort to 
litigation. 

The sub under a fixed-price prime is in an entirely different posi- 
tion, as is the prime. The likelihood of the prime recovering from the 
Government in the event of a judgment obtained by a sub has already 
been discussed. The sub, on the other hand, is, unless he can gain 
the cooperation of the prime, limited by the financial responsibility 
of the prime. 

To achieve the same uniformity in treatment of subs as in treat- 
ment of primes, a “little” Baruch article covering a negotiated settle- 
ment option has been approved by the Director, Office of War 





“Cf. my Termination of War Contracts, Nov.-Dec. 1944 Cor. L. Rev., section 
on “Analysis of Uniform and Standard Termination Articles” and section on 
“Difficulties in Settlements with Sub-contractors.” 

“Under the third party beneficiary doctrine, the sub can collect directly from 
the Government as has been established by: Thomas C. Sclater et al. v. United 
States, 61 Ct.Cls. 846 (1926) and Maneely, adm. et al. v. United States, 68 Ct.Cls. 
623 (1929), both involving World War I contracts with language “on all fours” 
with current CPFF forms. 

“This is subject to the proviso that the subcontracts were approved by the 
Government as required by the CPFF contract. Ordinarily they will have been 
approved, since at the time of the initial payment to the prime on account of the 
subcontract, the Government auditor will have verified the fact of Government 
approval. If the audtior did not verify this fact and payment was nevertheless 
made to the prime, it would seem that the prime and the sub have grounds to 
claim that the act of payment under these circumstances was an approval. 

The only other difficulty a sub in the lower tiers might have would be to es- 
tablish that he was in fact a subcontractor under the prime contract—and this 
would seem to hinge on the ability to trace his product to the prime. 
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Mobilization.*7 Many subcontractors in the interests of speed and 
the other advantages to be gained by cooperation will agree to the 
“little” Baruch article. 

The situation of subcontractors on default of the prime has al- 
ready been discussed. In infrequent cases, CPFF subcontracts have 
been approved by the Government under CFF primes. The rela- 
tionship here is sometimes varied in language but the purpose of 
such arrangements usually is to establish that the CPFF sub shall 
stand as the CPFF prime in relation to the Government. 

It is not wise to attempt further generalizations about the con- 
tractual situations of subcontractors on termination ; the premutations 
are too numerous. 


Conclusion 


It should be clear from this survey of termination articles in war 
contracts that examination of contracts and the relevant factors by 
counsel in advance of termination is important—and will be the key 
to the contractor’s termination planning. For the thunderclap of 
termination to strike the contractor or counsel unprepared will in 
many cases see the tangible rewards for years of war production 
washed away in the torrent of demobilization. 





“The chief difference between the Baruch article and the “little” Baruch 
article (JTR-936) lies in the 8% profit limitation on work in process in the 
case of formula settlement under the little Baruch article whereas in the Baruch 
article the prime gets a figure which is “fair and reasonable” under all the cir- 
cumstances. But under both articles the 6% overall profit limit on the uncom- 
pleted work applies. Even this difference vanishes in most cases since the serv- 
ices have filled in the profit percentage left blank by Baruch and Hancock so that 
the maximum rate is 8% on work in process. 
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LAW-TAUGHT ATTITUDES AND CONSUMER RATIONING 


Jacos H. BeuscHER 


OPA’s rationing lawyers during the period December 1941 to 
December 1942 vividly reflected law school instilled attitudes. Dur- 
ing this period the rationing legal division in OPA’s Washington 
office varied in size from three lawyers at the beginning of the period 
to more than ninety at the end. These lawyers were, most of them, 
fairly recent graduates of the country’s best law schools and the im- 
print of their law training was still fresh upon them. It was re- 
flected in three general attitudes which colored their work of drafting 
rationing programs into legal existence and of interpreting them in 
actual operation : 


First: (The essence of even-handed justice.); Similar cases 
should be treated similarly. 

Second: (Respect for legal language.) The language of the priest- 
hood is the only safe means of assuring accuracy in regulatory rule 
and interpretation. 

Third: (The lawyer’s place in society.) As a trained analyst of 
facts and a professional issue stater, the lawyer is more than a re- 
citer of “the law”; he has a right to be heard upon and to pass value 
judgments upon administrative policy. 


Similar Cases should be Treated Similarly 


The first attitude is the more remarkable when some of the prob- 
lems which faced the rationers are considered. The first programs 
were selective in that the diminished supply had to be doled out selec- 
tively so that some groups were excluded from eligibility entirely. 
There just were not enough tires or new cars or typewriters to give 
to each prospective consumer and allocate share, without wiping out 
the entire stockpile. So it was necessary to discriminate between 
groups, the eligible and the ineligible. In the very first program, tire 
rationing, this was refined to require a distinction between those not 
eligible, those eligible for recapping service only and those eligible 
for recapping and for new tires. In gasoline rationing the discrimin- 
ation has been between the least eligible A book group, the more el- 
igible B book group, and the most eligible C book group. 
Recognize that no procedural guides were set up by Congress to 

























































a 


ee 


64 WISCONSIN LAW REVIEW [Vol. 1945 














define how this discrimintaion was to be achieved. There never has 
been a general rationing statute to match the Emergency Price Con- 
trol Act of 1942.1 The authority to ration devolves from the Second 
War Powers Act? which does not even use the word “ration” but 
sweepingly delegates to the President power to “allocate” materials 
or facilities when he is satisfied that fulfillment of requirements for 
the defense of the country will result in a shortage in the supply 
for defense or for private account or for export. Nor did our history 
offer any specific precedents. Consumer rationing had never before 
been attempted in this country. Foreign experience, what we knew 
about it, was not drawn upon very heavily. 

Lack of guideposts was just one of the difficulties. The need for 
speedy action to prevent modest stockpiles from disappearing was im- 
perative. Then there was the problem of getting administration suf- 
ficiently localized to permit the handling of vast numbers of applica- 
tions from would-be eligibles. It is one of the characteristics of our 
dual sovereignty system that we have never built in our municipali- 
ties, towns, cities or villages, a system of federally-controlled local 
civil service which could take on the administration of new national 
regulatory policies. Always it has been necessary for each new fed- 
eral administrative agency to build its own administrative machine 
from top to ‘bottom to establish afresh its own “field service.” Only 
with rare exceptions do newly created federal administrative agencies 
call upon state or upon local agencies to participate in federal regula- 
tion, and OPA was not the rare exception. True, State Councils for 
Defense submitted the panels of names from which the local tire 
rationing boards were set up, and more than 5,000 boards were 
selected in less than three weeks. But once appointed these boards 
were answerable not to the state council but through meagerly staffed 
state OPA offices to OPA in Washington. The board members were 
volunteers. They had little or no equipment and for a long time 
practically no clerical help. This inexperienced and hastily organized, 
loose-jointed jumble of “committees of neighbors” was to have prime 
responsibility for the administration of regulatory programs which 
interefered more directly with deep-seated American consumer habits 
and ways of doing things than anything that had ever come before. 

Faced with these impressive realities the OPA rationing lawyers 
had a choice of two approaches to their problem of drafting the basic 
regulations required to give legal sanction to rationing controls. Like 





756 Stat. 23; 50 U.S.C.A. 901. 
756 Srar. 172; 50 US.C.A. (App.) $631, §633. 
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the British, they could have drafted their administrative legislation 
in the broadest possible terms, giving only the most general kind of 
outline of the rationing scheme. Programs could be administered 
within this general framework wholly by unpublished internal instruc- 
tions from the national office on down to the boards. The instruc- 
tions could be changed, radically, if administrators so desired, at any 
time without actual notice to the public. 

The second possible approach was that of detailed regulation 
freezing specific eligibility, need, procedural and other requirements 
into the Federal Register in the form of administrative legislation so 
that change could be effected only by formal published amendment. 

The first appraoch offered flexibility and easy adjustment to rap- 
idly changing developments, but it seemed to the lawyers subject to 
abuse in that special privilege could be too easily concealed in easily 
changed unpublished instructions. The second approach with its 
published detailed eligibility lists, its insistance that the regulations 
be applied alike throughout the rationed area and its requirement 
change by amendment only, was assumed by the lawyers to be the 
way to proceed. 

This is demonstrated vividly by the first rationing regulations, 
those relating to tires. The regulations as amended in February 1942 
not only contained two eligibility lists (List A with 18 eligibility 
categories and List B for recapping service with 9 categories—both 
lists filling eight closely printed columns in the Federal Register), 
but also spelled out in detail just how applications were to be filled 
out, certificates issued and need requirements determined. The fear 
of uneveness of result as between local boards and the resulting 
tendency toward greater particularity increased as one selective pro- 
gram followed the next until the acme was reached, so far as seléc- 
tive rationing was concerned, in that provision of the gasoline C hook 
list which provides for eligibility for preferred mileage for a vehicle 
used : 

“By an engineer, architect, technician, construction worker, 
repair or maintenance man who requires the use of passenger 
automobile or motorcycle for performing, or for transporting 
materials or equipment necessary to perform, construction 
work; or by any of the above described persons who require 
the use of a passenger automobile or motorcycle to travel from 
one place to another (but not from home or lodgings to a fixed 
place of work) for performing, or for transporting materials 
or equipment necessary to perform any of the following serv- 
ices: highway maintenance or repair, or structural or mechan- 
ical installation, maintenance or repair, the extermination of 
vermin, or the exploration, discovery or exploitation of natural 
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resources for the purpose of obtaining necessary war mate- 

rials ; or by a person who requires the use of a passenger auto- 
mobile or motorcycle to travel from place to place (but not from 
home or lodgings to a fixed place of work) for performing 
highly skilled services necessary to the operation or functioning 
of the establishments or facilities described in paragraph (0) 
hereof: Provided, That preferred mileage may not be allowed 
pursuant to this paragraph to any person while engaged in 
promotional, merchandising or sales activities or retail or whole- 
sale delivery, or to any person for the repair, maintenance, 
equipment of novelty, amusement or entertainment devices, or 
of portable household equipment or furniture, or for landscap- 
ing.” 

Thousands of specific fact situations bombarded the codified eligi- 
bility requirements of the selective rationing regulations, tires, auto- 
mobiles, typewriters, gasoline and others as millions of applications 
swamped the local boards and their volunteer assistants. Soon a 
case-law lawyer’s paradise had developed around first the tire and 
later the gasoline regulations as a cross section of American life, 
economic, social and political, protested loudly and long over local 
board denials of applications. An administrative appeals procedure 
was not very effective in keeping the disappointed applicants or their 
pressure group mouthpieces from coming right to the regulatory 
fountainhead in Washington and to the desks of the very lawyers 
who wrote the regulations. The “record” made at such conferences 
or by letters of inquiry was apt to be warped and skimpy. Frequently 
the record was supplemented by some ingenious telephone research 
when a lawyer called an “old line agency” to find out about the dif- 
ference between an undertaker and a funeral director or the import- 
ance of the chicken de-sexer to our agricultural economy.* During 
the early days of the tire and automobile rationing programs dozens 
of interpretations were being ground out each day on the basis of 
such records and by March 1942 the lawyers recognized the need 
for “coordination” to make sure that similar cases would be handled 
similarly not only under one program but also under similar regula- 
tory provisions of two or more programs. 

There evolved in the spring of ’42 a periodic mimeographed digest 
which glossed the sections of the rationing regulations. One of the 
first of these cumulations® states that the digests constitute a summary 








* Ration Order No. 5 C; §1394.7706 (q); 7 Fed. Reg. 9135, 9143 (1942). 

*By December 1942 an “eligibility” committee consisting of lawyers and ad- 
ministrative personnel was considering such problems in a more orderly fashion. 
By that time also state and regional offices had taken much of the pressure for 
interpretations off the national office. 

* Typewriter Rationing Digest, April 28, 1942, p.1.01. 
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of the “case law” being built up around the regulations. Sometimes 
the digests were as specific as the legendary law review note on 
“Liability of Vendors of Mushrooms for Mice found in Jars.”® Sal- 
vation Army officers were ruled to be ministers, Christian Science 
Practitioners were not. Much learned analysis was devoted to dis- 
cussions of why chiropractors, naturopaths, osteopaths, etc. were 
not ‘physicians and surgeons” within the meaning of the regulations. 
The line of demarcation between a salesman and a technician came 
in for a great deal of attention, and treatment of this subject has 
now, through constant elaboration under first the tire and automobile 
regulations and later the gasoline regulations, virtually qualified itself 
as a branch of higher learning. 

All of this activity to organize the case law of rationing was 
thought of at first in terms, not of a service for local boards for 
their specific guidance in cases comparable to those digested, but as 
a service for “field” lawyers. It was felt that lay boards and lay state 
and regional administrators should not be entrusted with this case 
material because of their inexperience in distinguishing case situa- 
tions. The theory was that the boards would come to the field law- 
yers with their difficult cases and the lawyers would, on the basis of 
the accumulated case material, advise boards about rulings by the 
national office in cases that were truly similar. In practice, boards 
were much too busy to do this with any frequency and, Congressional 
utterances to the contrary notwithstanding, there just were not enough 
rationing lawyers to make feasible any such procedure. It soon be- 
came evident that the case law made in Washington was not percol- 
ating down to the boards and that uniformity of administration was 
as a consequence seriously askew. 





° A section of the tire regulations, section 1315.405 (f) (5); 7 Fed. Reg. 1027, 
1032 (1942), made eligible for tires, trucks which transported raw materials, 
semi-manufactured goods and finished products, including farm products and foods 
but excluding trucks used to transport commodities to the ultimate consumer for 
personal, family or household use. The following appeared in the tire digest of 
March 26, 1942, p.:13 (renumbered later to facilitate loose-leaf binding 7.01): 

“Trucks used for the following purposes have been held eligible under 
this section: transportation of securities and money in armored cars, of 
house trailers, of flowers to retail outlets, of books to lending libraries, of 
water for use in lead mines and for use on farms, of beverages, laundry and 
linen supply to retail outlets, schools, hospitals, doctors’ offices and other 
distribution points. of cattle feed to farmers, of fish to stock streams, of 
motion pictures film from exchange centers to theaters, of explosives for 
use in maintaining oil production. of bulls from farm to farm for the pur- 
pose of servicing cows. and of equipment such as seed dusters, feed grinders, 

sheep shearers and portable wood saws. It should be noted that although a 

wood saw is used for the purpose of cutting wood for household use the 

transportation of the equipment as such is not transportation of commodities 

to the ultimate consumer within the provisions of this section.” 
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So by mid-June 1942 the lawyers prepared for the boards a col- 
lation of tire regulations including the first sixteen amendments, 
accompanied by the digested tire rationing case law published as 
a so-called “Tire Rationing Guide.” But the digest service for law- 
yers was not to be outdone and digests for field attorneys were 
placed on a “Daily Digest”? basis. Then in the late fall of 1942 a 
commercial loose-leaf publishing company took over the periodic 
accumulation of rationing interpretations and regulations along with 
OPA’s price and rent promulgations.§ This printed service was 
pretty much restricted in actual use to the lawyers but early in 1943 ' 
publication of a local board service which includes a good amount ' 
of interpretative material was begun and has continued since. Uni- 
formity of administration had won at least a formal victory.® 

This careful preservation and publication of interpretations led 
to frequent application of the doctrine of stare decisis. Meetings of 
OPA field and national office attorneys were devoted in large part to 
criticism of case results and the spotting of inconsistencies between 
such results. Rationalizations resulted in neat little doctrinal and 
conceptionalist patterns.’° Coordination of interpretations arising 
under comparable regulatory provisions of more than one program 
was attempted. Pressure for consistency from the lawyers was con- : 
stant. 

Pressure toward standing by the regulations until they were 
Hi formally changed by amendment published in the Federal Register 
| was also constant. Not that the lawyers failed to demonstrate a great 
deal of ingenuity in construing language to produce the desired re- 
sult. As courts and lawyers well know, many a strained and arti- 
ficial conclusion will flow from constant application of the frozen 
words of legislation to fact situations which were simply not thought 
of when the legislation was drafted, and the OPA rationing inter- 
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"Actually the “Daily Digests” were not published each day for each com- 

modity, but they were mimeographed and distributed with great frequency and 
speed. The writer of the interpretation also prepared a digest paragraph which 
was published in the mimeographed service. 
if * At the last count 12 volumes of material had been assembled! 
Hy, *The boards were case hungry. At a meeting in Washington with 10 of the 
Hh) | most competent local board chairmen in the eastern seaboard area in early Jan- 
H uary 1943, many questions were avidly asked about type cases not specifically 
covered in regulations, and a considerable ignorance of Washington announced 
interpretations (months old) was demonstrated. 

The word “establishment” in the gasoline and tire eligibility lists, the cases 
Hi built up around “personal, family and household use” in List A of the tire regu- 

| lations, “post of duty” in the tire, gasoline and automobile gasoline regulations— 
these are a few of the many sources of such patterns. 
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pretations contain many illustrations of this generalization." In fact 
actual amendment by interpretation sometimes occurred.’* But al- 
ways there was a point beyond which the lawyers, regardless of ad- 
ministrative urgings, refused to achieve results by interpretation, a 
point at which they insisted on amendment. 

This attitude led to the battle for administrative exceptions. The 
proposal was to promulgate a general order permitting exceptions 
to any rationing regulation on petition and on a finding by the deputy 
administrator in charge of rationing that he would make the same 
exception in any similar case. This was opposed by most of the 
rationing lawyers all during the summer of 1942 on the ground that 
the procedure offered too great a temptation for favoritism and in- 
equality. Finally, administrative exceptions were authorized by Gen- 
eral Ration Order Number 1.1* But it was expressly provided that 
no exceptions could be made to any provision setting forth standards 
of eligibility or need for a rationed commodity. Obviously this quali- 
fication is all-important in selective rationing programs and actually 
this General Order seems to be used mainly to permit the shifting 
ot stocks between dealers. The qualification is as a matter of fact a 
declaration of basic conviction, it stands as a monument to the deep- 
seated and unshakable insistence of the rationing lawyers for equal 
treatment under the law. 

Other evidence of this insistence can be quickly summarized. 
There is the administrative appeal procedure which was written into 
each of the yearly ration orders (except the sugar order)'* and was 
finally standardized for all rationing programs by General Order 
No. 9. British rationing officials warned that it was administratively 





“For example: Eligibility for tires for labor union officials whose exclusive 
function it was to settle labor disputes was premised on a section of the regula- 
tions which made eligible “executives, engineers, technicians and workers’ who 
travel to and from between or within industrial establishments. After long hold- 
ing a contrary position, bishops were finally granted preferred mileage to visit 
churches in the diocese, as practicing ministers who “regularly” serve more than 
one congregation. The Pentagon and Navy Buildings in Washington were held 
not to be “military establishments” and for a time it was even held that under 
the tire regulations these places were not the “post of duty” of the military person- 
nel assigned to work there. 

"For example: Provision was made for tires lost in transit and for replace- 
ment of lost rationing certificates by “interpretation,” even though the regula- 
tions were wholly silent on these points. 

™7 Fed. Reg. 8653 (1942). 

“Ration Order No. 3, 7 Fed. Reg. 2966 (1942). Section 1407.161 provided for 
the filing of a “petition for adiustment” with the local board to be forwarded by 
it to the state OPA director. Many of the rationing lawvers were shocked by the 
failure to state in the regulations just how and by whom these petitions were to 
be adjudged. But the problems were those of dealer or institutional user allot- 
ment. not individual consumer allocation. and consequently the pressure for par- 
ticularity was not as great as it would otherwise have been. 
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not feasible to permit appeals from the actions of local boards, but 
an appeal for relief to a higher administrative level was thought 
imperative. Now the appeal lies from board to district office, from 
district office to regional office and from regional office to Wash- 
ington. 

There is also the tendency toward detailed provision in the regu- 
lations for the uncommon case, so that boards might have guidance 
when it arose. This resulted in the repeated qualification of rules 
of common application with “Except-as-hereinafter-provided.” This 
tendency to plug as many leaks as possible is all of a piece with 
the desire for eveness of administration and result. 

In general, the insistence on even-handed treatment of similar 
cases and evenness of administration in spite of the urgencies of war, 
the carpings of Congress and pressures from all sides is pretty solid 
evidence that at least this prerequisite to democracy was emphasized 
in the legal training of these men and women. Clumsy inflexibilities 
inevitably resulted from their approach to rationing regulation, but 
were not most of them simply evidence that in spite of war and need 
for haste and inexperienced administrative personnel, minorities were 
not going to be persecuted or privileged if these lawyers could help 
it? Viewed in this light, what they did is an important part of the 
whole pattern of American democracy in operation in spite of the 
war. 


The Language of the Priesthood 


The rationing lawyers in line with their views about evenness of 
administration not only spelled out their rationing regulations in 
great detail, they did so using, in general, precise legalistic language 
in the best or, depending upon one’s point of view, worst traditions 
of regulatory legislative draftsmanship. Considering the novelty of 
the regulatory problems which they faced, amazingly few major 
gaps were left in the initial ration orders. It is true that at first some 
special problems, like the transfer of salvaged rationed commodities, 
the replacement of lost certificates, the counterfeiting of certificates 
or coupons were left unprovided for. But by and large and in gen- 
eral a thorough job of detailed drafting was done. 

This careful draftsmanship was one of the sources of loudest 
complaint against OPA. Typical techniques of corporate mortgage 
draftsmanship were brought into play. The importance attached to 
definitions of key words is evidenced by the fact that in the first ration 
orders the first or second chapter was always devoted to “Defini- 
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tions.” In the nation-wide gasoline order (Ration Order No. 5C)™® 
as originally published there were 43 definitions, all phrased with 
great care and ranging from “Passenger Automobile” to “Scrap.” 
Some of the definitions give artificial and unusual meanings to com- 
mon words. The best and most important illustration of this is the 
word “transfer.” In the tire regulations in addition to a sale, gift, 
lease or trade it included “all physical transfers involving change 
in the location or use of tires or tubes (other than routine shifts in 
stock). Thus, mounting a tire on a wheel was a “transfer.” In the 
gasoline order the same term included sell, give, exchange, lease, 
lend, deliver, supply or furnish, acquisition of title by will, in- 
heritance, foreclosure or legal process and use of gasoline by a dealer, 
but by definition delivery by or to a carrier and the creation of a 
security interest or security title involving no change of possession 
are expressly stated not to be “transfer.” 

Accompanying these algebraic definitions was a tendency to ar- 
range the body of the regulation along doctrinal rather than func- 
tional lines. The typical arrangement was as follows: first all “trans- 
fers” except as provided in the regulations were prohibited, then in 
subsequent chapters on “eligibility” and “proof of need” and “trans- 
fers permitted without certificate” the permitted transfers were de- 
scribed. Sections were broken down into subsections and paragraphs 
and subparagraphs, frequently with nary a subheading to aid the 
reader in finding his way. 

The lay administrators who planned the ration programs always 
stood in awe of the regulations which codified their brain children, 
principally because they could not follow through the numerous 
labyrinths into which the lawyers’ language led them. The boards 
reacted violently against the style of the regulations, and it early be- 
came the practice to issue “Instructions” to the boards whenever a 
new set of regulations was being sent out to them. The “Instructions” 
came to contain more and more detail about the program and the 
boards began to rely upon them more and more and upon the regu- 
lations less and less. This worried the lawyers a great deal, as did 
the very considerable Congressional and general public criticism of 
their regulations. 

Actually the situation was fraught with great challenges to law- 
vers. Orthodox legal draftsmanship had been tried and, as a means 
of conveying information to administrative personnel and the pub- 
lic, had failed. Regulatory programs, to be instituted by school 





7 Fed. Reg. 9135 (1942). 
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teacher registrars and administered by thousands of lay board mem- 
bers from all walks of life and by hundreds of thousands of volunteer 
aids to the boards, had to be codified in simple familiar terms if the 
1egulations were to be understood by the people who were to carry 
them out and who were to obey them. This raised the question of 
whether or not the regulations, as such, need to mean anything to 
these persons, whether it was not better to treat the regulations as a 
backlog of legal justification to be hidden away in the archives until 
needed to give answers in difficult cases or to justify the legality oi 
action taken, with the lay personnel operating in the meantime from 
simple charts and operating instructions. 

The lawyers’ answer to this challenge was the simplicity move- 
ment, known more familiarly as tue “Reign of Pidgin English.” 
The lawyers took up the glove and went to work simpiifying regula- 
tions. First to appear was a simplified typewriter ration order, to be 
followed soon by orders rationing rubber workshoes, stoves, auto- 
mobiles, shoes, processed food and meat. Functional arrangement, 
simple language, avoidance of provisos, section headings which were 
complete narrative or interrogatory sentences became the order of 
the day. “Persons eligible to acquire New Passenger Automobiles 
by Transfers with Certificates” became “Who may get a ration cer- 
tificate for a 1942 car?” Experts on simple English were called in 
and in general their advice was followed. One of the points made by 
these experts which most impressed the lawyers was the statement 
that lay readers are not used to reading text which is an uninterrupted 
series of answers to questions which the reader has never asked him- 
self. There followed the practice of writing section headings in the 
form of questions, the idea being that the reader would thereby have 
his curiosity aroused and be more likely to read the regulatory ma- 
terial with attention. For example, a few headings selected from the 
rubber workshoe order: “Who may get a certificate,’ “How to 
address mail-order shipment,” “What the retailer or distributor does 
with the certificate.” The definition chapters were hidden away at 
the end of the ration order, the definitions were shortened, and in 
some of the orders important definitions were repeated in the text 
or defined words were printed in italics. Subsections, paragraphs and 
even subparagraphs were blessed with headings. A new device was 
used to make possible the use of low section numbers. The Federal 
Register number was used for the introductory section only, the 
rest of the regulation being attached as a Schedule with sections 
numbered from one on up. 


The key to the arrangement was first to tell the consumer the facts 
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he needed to know, then to acquaint retailers, wholesalers and manu- 
facturers with their obligations in handling the rationed commodity. 
Some of the writing was selfconsciously simple and the reader was 
apt to get the idea that he was being talked down to. The Shoe Order 
Article I, for example, is entitled “How Consumers Buy Shoes (This 
part tells all one must know to get shoes for use).” But in generai 
the style of the regulations was greatly improved. Compare the fol- 
lowing passage. The first is taken from the sugar order written in 
the unregenerate day of legalistic orders and the second from the 
more recent processed food order : 


Prohibited deliveries. On and after April 28, 1942, not- 
withstanding the terms of any contract, agreement, or com- 
mitment, regardless of when made, no person shall make 
delivery of sugar to any consumer, and no consumer shall ac- 
cept delivery of sugar from any person except upon the sur- 
render to such person by the consumer, pursuant to Rationing 
Order No. 8, of a Stamp or Certificate having a total weight 
value equal to the quantity of sugar delivered; provided, how- 
ever, that loans of sugar owned for personal use which are re- 
paid in kind in equal quantity may be made between consumers 
without the surrender of Stamps or Certificates.1® 

General rules for the use of stamps by consumers. A con- 
sumer must give up stamps worth exactly the point value of 
the processed foods he acquires. The number of points a stamp 
is worth is shown by the figure printed on it. Stamps must 
be given up at the time processed foods are acquired. The 
stamps may be used by a consumer only if torn out of the war 
ration book in the presence of the person who is selling or 
transferring the processed foods. A stamp may be used only 
to get processed foods for the consumer from whose book it 
is taken, or for use at a table at which he eats.!7 





* Ration Order No. 3, 7 Fed. Reg. 2966, sec. 140761 (1942). 

"Ration Order No. 13, 8 Fed. Reg. 1840, sec. 2.3 (1943). Compare also the 
two following definitions the first from Ration Order No. 6, 7 Fed. Reg. 7749, 
§1404.2(i) (1942). the unsimplified heavy rubber footwear order. and the other 
from Ration Order No. 6A, 8 Fed. Reg. 7384, sec. 3.12(a) (1943), the simplified 
order: 


UNSIMPLIFIED: 


“Manufacturing establishment” means an establishment manufacturing, 
processing. or assembling rubber footwear. All factories, warehouses, stor- 
age places, and distributing agencies owned by the same person constitute 
one manufacturing establishment: Provided, however, That no such ware- 
house. storage place. or distributing agency shall be included as part of a 
manufacturing establishment if it is a retail establishment, as that term 
is defined in paragraph (k) of this section, or if there is customarily a 
change in title to rubber footwear sent from any part of such manufactur- 
ing establishment to such warehouse, storage place, or distributing agency. 
A person owning a manufacturing establishment is. with respect to the 
ownership and operation of such establishment, a manufacturer, except that 
a manufacturer who, in connection with the ownership or operation of his 
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This drive for simplicity saw the lawyers at their best. There was 
just as much careful analysis of the regulatory problems raised by 
the plans submitted by rationing administrators, but in addition there 
was an earnest and sincere effort to write and arrange clearly, simply 
and intelligently. A world of good teaching material awaits the 
teacher of legislation in the OPA rationing regulations. The simplic- 
ity movement may well have a deep effect upon statutory draftsman- 
ship generally. 


The Lawyer is More Than a Mere Craftsman 


A lawyer in government is frequently treated by his administrator 
as just another adviser along with the economic and public relations 
experts. Very frequently, though, just as in private practice of law, 
the lawyer in such a group actually functions as more than a mere 
oracle which nods when it’s legal and shakes his head when it isn’t. 
He is apt to be found trying to resolve clashing opinions by defin- 
ing and crystalizing the issues involved. He will also function as 
a summarizer of the pros and the cons and very often he will be 
found taking sides, making value judgments about policies which 
have no possible legal implications. There has been a strong tendency 
to assume that three years in law school making value judgments 
about decided cases and the training and. experience in handling 
“facts” originating out of thousands of small patches from the whole 
economic and social warp and woof have given to the lawyer a train- 
ing in social objectivity and in analytical thinking superior to that 
of ordinary college-trained men. In many agencies this attitude goes 
unquestioned usually because the lawyers involved are men of rare 
ability and because the lawyer is answerable directly to the adminis- 
trator who works closely and intimately with “his lawyer.” 

But at OPA the lawyers were set up as a division unto them- 
selves. Each rationing program had a group of lawyers answerable 
through a chief attorney, not to the administrator in charge of the 
program, but to an Assistant General Counsel who was in turn 
answerable to the General Counsel. The advantages and disadvant- 





manufacturing establishment. acquires or transfers rubber footwear not 
manufactured by him is, with respect to such acquisition or transfer, a 
distributor.” 

SIMPLIFIED i 

“Manufacturing Establishment” means a business manufacturing, processing, 
or assembling rubber footwear. All factories, warehouses, storage places, 
salesrooms, and distributing agencies owned by the same person may con- 
stitute one manufacturing establishment, except that no retail establish- 
ment shall be included in this definition.” 
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ages of this arrangement can be debated at length. What it gained 
for the lawyers in independence with respect to problems admittedly 
legal, it lost on problems which were in that great twilight zone 
between legality and policy. It stood in the way of a lawyer-client 
team working in mutual trust, respect and confidence. The lawyer 
instead of being a respected adviser was to be watched continuously 
so that he would not overstep his authority. In short, the arrange- 
ment gave rise to a keen jurisdictional consciousness about bound- 
aries between “policy” and “legal matters” which might not have 
been so sensitive had the organizational set-up been otherwise. The 
administrators could not be blamed for assuming that once a program 
had been formulated with the aid of their economic advisers, the 
function of the lawyers was to do no more than write it up in “Fed- 
eral Register” form. 

Here the anlytical habits of the lawyers caused difficulties. In pre- 
paring to put rationing programs into Federal Register form the 
lawyers insisted first of all in thinking through the regulatory prob- 
lems presented. Their detailed analysis of broadly conceived plans 
was sometimes devastatingly embarrassing to the planners. What 
appears at first glance to be a single problem is usually upon an- 
alysis found to be a complex of related difficulties, and the habit of 
dividing up such complexes in order to provide for each possible 
source of difficulty, major or minor, was at the root of much of the 
friction between lawyers and rationing administrators at OPA. For 
one thing, much to the irritation of impatient administrators who 
were being pressed for immediate action, it slowed down the pro- 
cess of getting programs into operation; for another it tended to 
disclose weak spots in a program which, when viewed more super- 
ficially, seemed wholly workable. It put the lawyer in the position 
of the reviewer and critic and that position is not apt to be a happy 
one. 

The law schvol habit of making value judgments on whether a 
case result is “good” or “bad” also caused difficulty, because quite 
apart from analysis of prospective regulatory difficulties, the lawyers 
felt justified in passing judgment upon the general fairness of or 
necessity for a proposed rationing program. If it seemed to them that 
the rationing of used 1942 cars was no longer necessary, they said 
so. If it seemed unfair to require a man who owns both a car and a 
panel truck to surrender all his excess passenger car tires and not to 
require one who owns only a panel truck to do so, the lawyers spoke 
out loudly in protest. 


In general, then, the analytical equipment built up by their law 
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schools in these lawyers was sharp and keen and it was applied alike 
to legal and to policy matters. Friction resulted from the lawyer’s 
refusal to draw a fixed line around the “legal” domain and to stay 
within it. In short the OPA rationing lawyers acted in accordance 
with the historic notion of the lawyer’s position in American govern- 
ment. Was the heat engendered evidence that this position is no 
longer as secure as it once was? 

















A CODE OF EVIDENCE FOR WISCONSIN? 


INTRODUCTION 


Joun D. WicKHEM 


In writing this introduction to a symposium on the Model Code 
of Evidence proposed by the American Law Institute, I shall make 
no pretense or effort to be original or profound. The function of this 
article is to give something of the background and circumstances 
which gave rise to the code and to set out its main objectives. 

The principal work of the Law Institute is too familiar to war- 
rant extended exposition here. Its Restatement of the Common Law, 
now virtually complete, is familiar to nearly every Wisconsin lawyer. 
The Institute has sought to make an accurate and concise statement 
of the doctrines and principles of the Common Law in the most 
important fields of law. By a rule of the Institute adhered to with 
complete fidelity, suggested improvements of the law are rigidly 
excluded from the Restatement and the work limited to an accurate 
statement of what the law actually is. The activities of the Institute 
are not limited to the restatement of the Common Law. It has pre- 
pared and promulgated a number of model codes, one of which is the 
Code of Evidence. 

The object of the model code is quite different from that of the 
Restatement. That of the latter is to restate, clarify and make under- 
standable the rules of the Common Law. The Model Code on the 
other land, whether proposed for adoption by rules of court or by 
legislative enactment is intended to make such reforms of the exist- 
ing rules as in the judgment of the Institute should be adopted. 

The subject, whether it involves restatement or drafting of a code, 
is by the procedure of the Institute committed to a distinguished 
scholar in the field involved. He is furnished with a committee of 





* Marquette University Law School and the University of Wisconsin Law 
School are cooperating in the collection of the papers being published under this 
general title. The purpose of collecting and publishing these papers is to stimulate 
a State-wide interest in and discussion of the Model Code of Evidence of the 
American Law Institute. It is not a purpose either to promote or to discourage 
the adoption of that Code. Any opinions expressed in the articles on the de- 
sirability of adopting the Code are those of the individual authors and not neces- 
sarily those of the sponsoring law schools or of the cooperating authors. 

A fabricoid bound edition of the Model Code of Evidence with comments, 
essays, etc., can be obtained through book dealers for $3.—Ed. 
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advisers composed of lawyers, judges and legal scholars. The re- 
porter has the responsibility of doing the initial research and draft- 
ing proposed restatements or sections of a proposed code. As fast 
as these are ready for criticism they are sent to the advisers for 
study and this is followed periodically by conferences in which the 
sections are gone over, line by line, and revised, amended, deleted or 
left standing in accordance with the composite judgment of the group. 
When enough material to warrant it has accumulated, this material 
is submitted to the Council or Institute where the reporter explains 
and defends the draft. After a detailed discussion of each paragraph 
the Council accepts or rejects the draft in whole or in part. The 
draft then goes to the annual meeting of a body of some seven hun- 
dren judges, lawyers and law teachers, theretofore elected to mem- 
bership in the Institute. At this meeting the proposal is read, dis- 
cussed and criticized, section by section ; is approved, rejected, revised 
or recommitted for further work and at the end of the first session 
at which it has been presented, is approved or rejected as a tentative 
draft. The material is worked over during the next year by the 
reporter and his advisers in the light of criticism and suggestions 
made at the annual meeting or at the meeting of the Council. The 
amended material goes to the Council and to the Institute and is ul- 
timately approved or rejected by the Institute. The point to be made 
is that when a restatement or a model code is published under the 
sponsorship of the Law Institute, it represents, so far as human un- 
dertakings usually can, conclusions from extended research by com- 
petent legal scholars, lawyers and judges, carefully scrutinized over a 
period of two years or more by a larger body of leading lawyers, 
judges and scholars. These are entitled in the case of the restatement 
to a strong presumption of accuracy, and in the case of the model 
codes to at least serious consideration of the wisdom of the proposals 
which they constitute. Since the codes represent composite judg- 
11ents which are, in my opinion, more apt to be sound than the 
judgments of any single person however brilliant and learned, it is 
fair to suppose that they are useful and constructive moves in the 
direction of sound progress. They may not be the last word and it 
is obvious enough that when a code adopted by the Institute is sub- 
jected to the scrutiny of able lawyers, judges and scholars other than 
those who had a part in its drafting, valuable suggestions and sound 
improvements may well be the result of the scrutiny. 


What is desired is that very sort of scrutiny. As an initial obser- 
vation, therefore, I simply assert that the conclusion of a distinguished 
group of lawyers ought to receive close study by the bar with full 
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appreciation that its represents countless hours of work by experts in 
the field, and that while it may have the imperfections that humans 
are heir to, is more apt to be right than any single judgment that 
can be mustered against it. 

The routine in the case of the Code of Evidence was not different 
in any way from the general routine of the Institute. Professor 
Edmund Morgan, Professor of Law at Harvard Law School, one 
of the great scholars in the field and a man with a long background 
of trial work as a lawyer, undertook the work of reporter. With him 
were associated teachers of the law of evidence, as well as trial 
judges and trial lawyers of great distinction. In addition to this, 
a large body of consultants who did not meet with the committees, 
but who had an opportunity to examine the material and criticize 
it, were enlisted and their services utilized to some extent. Out of 
in the present law of evidence. It is, however, so drafted that it need 
not be taken or rejected as a whole. Portions that are considered to 
have merit in a particular state may be adopted; adoption of rules, 
the merit of which appears doubtful, may be refused or deferred. 

The code is limited to the law of evidence, as that term is under- 
stood and defined by lawyers generally. The law of evidence in a 
literal sense could be considered to include the whole science of 
proof—rules as to inferences, probative qualities of testimony and 
the like—but lawyers and teachers when referring to the subject of 
evidence, include only the exclusionary rules enforced by Common 
Law courts ;—in other words, the rules that determine on grounds 
this has come the Model Code. The code makes numerous changes 
other than relevancy the admission or exclusion of evidence before 
a tribunal trying issues of fact. The whole law of evidence is shot 
through with rules of policy designed to promote expedition, fairness 
and elimination of prejudice and confusion from the trial of cases. 
It hardly needs to be said that with a few notable exceptions these 
are purely procedural rules. Such rules are simply a part of the 
machinery of conducting trials and are generally speaking in the same 
category with the rules of pleading and practice. The modern notion 
concerning such rules is that they exist solely as a means to an end. 
A rule that works to promote expedition and fairness in the trial of 
eases is worth while. One that does not, should have short shrift. 
When such rules are applied after their usefulness has departed or 
where they never had any usefulness, delay, confusion and incorrect 
findings of fact inevitably result. It matters little at which end the 
legal process breaks down. If antiquated, unsound, rules of sub- 
stantive law are applied to true findings of fact, injustice will result. 
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So will it if just and fair rules of substantive law are applied to false 
findings produced out of the confusion of ill-administered trials. Be- 
cause procedural rules are the traffic rules of the law they are not 
concerned immediately with the merits of the plaintiff’s claim or the 
defendant’s defense, but rather to the manner in which the con- 
troversy shall be brought to the attention of, and determined by, the 
tribunal appropriate for its determination. Subsidiary as these rules 
are, they are nevertheless vitally important, especially in view of the 
fact that trials are conducted by the adversary system, the burden 
of producing and presenting evidence, as well as that of preparing 
pleadings and process being put upon parties and not upon the court. 
This system, while having undeniable advantages over an inquisitorial 
system is open to the disadvantage that parties and counsel, in order 
to meet this burden, may be led by interest to adopt trial tactics cal- 
culated to hinder rather than to achieve just results. 

One of the difficulties in connection with rules of procedure and 
rules of evidence is their very great number, and the other is the 
fact that they must be learned quite completely by the trial lawyer 
in order effectively to be used in the various exigencies of trial. Not 
only must the lawyer have these rules readily at hand, but the trial 
judges are under the same necessity. Thus, there is a distinct tendency 
to commit rules of evidence and procedure to memory without always 
accurately. or completely comprehending or remembering the func- 
tion of rules. This results in application of rules to situations to 
which they have no proper relation and as a result of such applica- 
tion over a period of years, a rule may become so distorted in scope 
and application as to be a mere piece of red tape productive of the 
very delay and unfairness that rules of procedure generally and 
probably the rule itself were designed to prevent. If ancient, the rule 
comes to be treated as some eternal verity and not simply as a part 
of the mechanics of justice and required to survive solely upon its 
merits. 

In the past, notably in the case of Common Law pleading, there 
has been a tendency on the part of the more meticulous workmen of 
the profession to develop an interest in procedure for its own sake, 
together with a special learning which for some curious reason is so 
satisfying that the abandonment of a particular rule is thought to 
result in some tremendous fundamental change that will supplant 
order with disorder and certainty with uncertainty: 

Finally, there is a quite natural reluctance on the part of those 
who have learned existing rules of procedure and who have practiced 
successfully with them to change them for other and different rules 
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which will have to be made a part of the professional equipment and 
which may even narrow the limits within which trial strategy can 
operate. By what has heretofore been said it is not meant to imply 
that change is desirable for its own sake or that all suggested changes 
are undebatably desirable. We should not forget in our indignation 
over some ancient but useless rule that the subject as a whole has 
received elaborate study over a period of several hundred years by 
professional leaders, and that there must be considerable merit in. 
most of the existing rules. It must also be conceded that the success 
of new rules cannot always be predicted with undebatable certainty. 

What I am trying to say is that (1) we should consider all rules 
of pleading and evidence to be merely the means to a fair and 1m- 
partial disposition of questions of fact; (2) that rules which do not 
promote this end ought to be abandoned no matter how venerable 
they may be, and (3) that any new proposals should be scrutinized 
with the greatest of care, rejected if they seem not to offer a reason- 
able prospect of improvement and accepted if they do offer such a 
promise, regardless of what effect they may have upon diminishing 
our equipment, compelling us to learn new rules or limiting the scope 
of trial strategy. 

Another proposition that seems to me to become clearer as the 
years go by is that procedure, including evidence, should be the sub- 
ject of constant rather than of periodic scrutiny. The situation in 
respect of pleading is well known to all lawyers. The Common Law 
system was allowed to persist until it produced not merely occasional 
misjustice but intolerable conditions. The law of evidence has re- 
ceived considerably sounder treatment in the hand of the courts but 
nevertheless, except as modified by an occasional statute, it has run 
along now for some centuries without a complete restudy of the 
subject or effective attempts to weed out useless rules and resolve 
conflicts which have created confusion and uncertainty. The hearsay 
tule is a good example. There are now so many exceptions to the 
rule as to lead to the question whether the hearsay rule is the excep- 
tion or the rule. 

With this background, I would like briefly to state the principal 
objectives of the Code of Evidence. I shal! attempt to make this 
sufficiently brief so as not to trespass upon the work of those who 
will hereafter consider in detail various proposed rules. 

The first and in some respects the most interesting effect of the 
code is to restore to the trial court’s discretion the determination of 
a large number of matters now taken care of by specific rules. The 
hest illustration of this is in rule 105 of the Code which commits 
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the conduct of the trial to the control of the trial judge “that the 
evidence shall be presented honestly, expeditiously and in such form 
as to be readily understood. . . .” Specifically, in thirteen separate 
subsections, rule 105 allows the trial court to determine in his discre- 
tion the order in which evidence shall be offered, how many counsel 
may examine or cross-examine, how many witnesses may be called 
upon a particular material matter, whether to call witnesses of his 
own motion, whether to interrogate a witness, whether to exclude 
without objection the evidence that would violate the privilege of a 
party who is neither a party nor a witness, what reasonable restraints 
should be put upon the examiner to avoid misleading, intimidating, 
harrassing or unduly disconcerting witnesses, to what extent leading 
questions shall be permitted, what shall be the scope of the cross- 
examination, etc. etc. The act is framed upon the assumption that 
competent trial judges will be in charge and, indeed, that is the only 
assumption that can very well be made. Since under the new code 
the trial court may be reversed only for an abuse of discretion fol- 
lowed by a finding by the reviewing court that the error probably 
had a substantial influence in bringing about the verdict or finding, 
it can be seen that reversal of the trial court for rulings under rule 
105 will be extremely difficult. This results in dropping numerous 
specific rules of evidence in favor of a discretion of the trial court 
to be exercised as the wisdom of a particular course of action in par- 
ticular cases appears to him. 

Since the rules which can fairly be said to constitute the important 
portions of the code will be examined in detail in separate articles 
making up this symposium I shall not anticipate a detailed treat- 
ment further than to suggest as briefly as possible what appear to 
me to be the salient or striking features of the charges. 

In respect of the qualification of witnesses the rules have been 
liberalized by dropping the so-called “dead man’s statute” forbidding 
testimony concerning communications with deceased persons.’ It 
is the judgment of the Institute that such statutes have produced an 
almost endless amount of litigation over their proper construction 
without the slightest statistical or other evidence that they have pre- 
vented the establishment of false claims against the estates. This _ 
drops out of the law of evidence the last vestige of the notion that 
interests should disqualify a witness from testifying. 

The rules with respect to attacking and supporting the credibility 
of witnesses are changed. The Common Law rule prohibiting a party 





*See Wis. Strat. (1943) §325.16. 
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from impeaching his own witnesses is abolished. The famous old 
rule of the Queen’s Case,” which prohibited a cross-examiner to ques- 
tion a witness concerning prior contradictory statements contained 
in a writing unless the writing was first shown to him is abolished. 

In the field of privilege many important changes are made, the 
net result of which may be said to impair the value of privileges. For 
example, the successful claim of a privilege is subject to comment by 
court and council; particularly is this true of the failure of the ac- 
cused to take the stand. 

The rule as to the exclusion of evidence of other crimes and 
wrongs offered to prove the guilt of a particular crime is liberalized 
or clarified. Such evidence is inadmissible where it is relevent merely 
to show a disposition to commit a crime but may come in where it 
can be the foundation for a sound interference of guilt of the crime 
charged. 

In connection with expert testimony the rules have been liberal- 
ized to make unnecessary the hypothetical question. The court is 
permitted to appoint expert witnesses. The rule that opinions must 
not embrace an ultimate issue to be decided by the jury is abandoned 
and so also are rules excluding opinion evidence and making fine 
distinctions between fact and opinion in connection with testimony 
by a ‘aw witness. , 

The new rules concerning hearsay represent a wide departure fro: 
the Common Law. The rules of the code make admissible all hearsay 
declarations by a declarant whose presence at the trial cannot be 
secured and which would have been admissible had he been present 
when testifying to them. It also makes all hearsay declarations ad- 
missible where the declarant is present and subject to cross-examin- 
ation. This operates to liberalize the admission of what is commonly 
called “first degree hearsay” and the code retains all of the Common 
Law rules excluding multiple hearsay. 

The code as finally adopted does not give to presumptions a differ- 
ent effect from that attributed to them by Dean Thayer and the 
generality of courts. It does standardize and clarify the rules on this 
subject materially. 

The rules as to judicial notice are clarified without producing 
radical changes. 

Enough has been said to indicate that very many important 
changes are made in the law of evidence. In the opinion of the 
writer the most ipmortant changes are (1) those which abolish num- 





*2 B& B 286. 
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erous specific rules and turn many matters heretofore referred to 
over to the discretion of the trial court; (2) the liberalization of the 
rules concerning hearsay in the general direction of receiving con- 
siderable hearsay heretofore rejected; (3) a new treatment of the 
subject of privilege operating in general to cut down privileges and 
to put some pressure in the direction of the waiving of privileges. 
This is not to say that the code does not contain many other important 
changes and clarifications, most of which it is supposed will be con- 
sidered in detail by other contributors. 

I bespeak for the code the earnest study and consideration of the 
bar. It deals not only with an important instrumentality of justice 
but also with the trial lawyer’s most important weapons. There is no 
question, however, that the subject is ripe for restudy and that while 
some of the rules of the code may engender considerable controversy 
its tendencies and main objectives are fundamentally sound. It is 
essential that the rules of evidence be not permitted to degenerate 
into the sort of red tape that has been such an important factor in 
encouraging the growth of administrative law. Neither should the 
recommendations of the Law Institute be taken on faith. The re- 
jection of any particular part of the code, even though I did not 
agree with the rejection, would be worthwhile provided this resulted 
from extended study and conferences on the part of the bar. I 
have great confidence that such a process will always produce an 
improvement in the existing rules and that if made a continuous 
rather than a periodic one, will eventually make and keep the rules 
effective to meet the ends they are designed to accomplish. 




















APPLICABILITY TO ADMINISTRATIVE HEARINGS 


Rate M. Hoyt 


Rule 2 of the American Law Institute's Model Code of Evidence 
is as follows: 


“Scope of rules. These rules shall apply in all actions. If 
any provision of any rule or the application thereof to any per- 
son or circumstance be held invalid, such holding shall not 
affect the remainder of the rule or any other rule or the appli- 
cation of the provision or of any other provision of the rules 
to any other person or circumstance.” 


Rule 1 (1) defines “action” as including “action, suit, special 
proceeding, criminal prosecution and every proceeding conducted by 
a court for the purpose of determining legal interests.” 

Rule 2 is so simple and clear as to require no elucidation or ex- 
tended comment. The only occasion for writing upon it at any length 
arises from what it omits to cover rather than what it covers. By 
confining the scope of the rules to actions, which are limited by 
further definition to proceedings conducted by a court, the Code 
leaves untouched the question as to what rules of evidence shall be 
applicable to administrative agency proceedings, which as we all 
know are occupying an increasingly large part of the field formerly 
covered by strictly judicial proceedings. 

The original intention of the framers of the Code was quite differ- 
ent. In their tentative draft No. 2 they defined the term “action” 
to include “action, suit, special proceeding, criminal prosecution and 
every proceeding conducted by a court (or by a commission or other 
administrative tribunal) for the purpose of determining legal inter- 
ests either tentatively or finally” ; and the term “judge” was defined 
to include the member or representative of an administrative tribunal 
conducting a trial. The comment appended to the rule in that form 
was as follows: 


“If they [the rules] are enacted by the legislature and are 
rational regulations of rational investigative proceedings of an 
adversary character, they should be applied to administrative 
tribunals as well as to courts, when the former are attempting 
to determine the legal relations of parties who are entitled to 
due process of law.” 


The inclusion of administrative tribunals in the tentative draft 
of the Code, and the omission of them from the final draft, indicates 
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that the idea of applying the rules of the Code to these tribunals was 
given deliberate consideration but was finally rejected. Nevertheless 
it seems desirable, in entering upon a critical examination and dis- 
cussion of the Code, to reopen and discuss the question whether, if 
the Code deserves legislative adcption as the Law of Evidence for 
the courts, it may not also be suitable for that vast field of adjudica- 
tion which is now entrusted to the administrative agencies. 

The decisions of the courts in cases coming up from the admin- 
istrative tribunals abound in statements that these tribunals are not 
required to observe “the rules of evidence.” The courts have never 
gone so far, however, as to countenance complete disregard of any 
rules or principles whatever in this regard, even where a statute 
purports to give the administrative tribunal complete exemption. 
Thus the Supreme Court of Wisconsin in a case of the latter type 
has said? that “this does not warrant the receipt as evidence of state- 
ments as to the effect of items of evidence or as to matters that are 
entirely without probative value. . . . Nonlegal evidence to be ad- 
missible must have some substantial probative force.” Furthermore, 
ior the purpose of testing an administrative finding in the courts it 
has been laid down in recent decisions that the finding cannot stand 
unless supported by “substantial evidence,” which both the Supreme 
Court of the United States and the Supreme Court of Wisconsin 
lave defined as “such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion,” adding that “mere un- 
corroborated hearsay or rumor does not constitute substantial evi- 
cence.” Pronouncements of this kind, while indicating something 
as to the minimum of evidentiary basis that will support a finding 
upon judicial review, furnish little instruction as to what kinds of 
evidence should be accepted or rejected in the every-day conduct of 
hearings. Both the hearing officer and the attorney engaged in try- 
ing cases before him are entitled to be provided, if it be possible, 
with some guidance in the making of a correct and fair record, not 
merely a record that will squeeze through a judicial test. 

This question of the kind of evidence that administrative tribunals 
shall accept has been much discussed by legal scholars in recent years. 





"First National Bank v. Industrial Commission, 161 Wis. 526, 528, 154 N.W. 
847 (1915); Spiller v. A. T. & S. F. Ry. Co., 253 U.S. 117, 131 (1920); Western 
Paper Makers’ Chemical Co. v. U.S., 271 U.S. 268. 271 (1926). 

*Folding Furniture Works v. Wis. Labor Relations Board 232 Wis. 170, 188 
(1939). 

* Consolidated Edison Co. v. National Labor Relations Board, 305 U.S. 197 
(1938) ; Folding Furniture Works v. Wis. Labor Relations Board, 232 Wis. 170, 
189 (1939); E. G. Shinner & Co. v. Wrabetz, 235 Wis. 195, 203 (1940). 
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It was the subject of the American Bar Association’s Ross Essay 
Prize Contest in 1938, and several of the excellent papers presented 
in that contest were published in legal periodicals.t A more recent 
writer has ably discussed the subject with particular reference to the 
desirability of applying the Model Code, which was in tentative form 
at the time the article was written. The conclusion reached by the 
writer of the article was that the Code, though recognized as work- 
ing a substantial relaxation of the old rules, is still much too rigorous 
to be applied to the administrative process. 

In 1938 the Section of Judicial Administration of the American 
Bar Association appointed several committees to consider various 
phases of the effort to improve the administration of justice. One 
committee, on Improvements in the Law of Evidence, headed by 
Dean Wigmore, came forward with a large number of suggestions 
for improvement,® some of which are reflected in the Model Code as 
subsequently promulgated. Another committee, on Administrative 
Agencies and Tribunals, addressed itself to many of the problems 
of administrative law and appended to its report a suggested admin- 
istrative procedure act for adoption by the states; but this committee 
found itself unable to make an: recommendations at all with respect 
to the rules of evidence. It stated its reasons for this as follows :7 


“There are all kinds of administrative inquries, and there 
are many and various rules of evidence. Probably the rule that 
first comes to mind in this connection is the hearsay rule. 
Fundamentally, it will be generally agreed that a witness should 
testify only to that which he knows of his own knowledge, not 
to that which he has heard from others. Where the testimony 
goes to the very heart of the controversy before the tribunal— 
as, for instance, establishing the fact that a workman’s injury 
occurred while he was at work and not while he was at home, 
or establishing the fact that a physician actually performed an 
illegal operation for which it is proposed to revoke his license— 
one instinctively shrinks from the idea that a fact so vital to the 
case should be established by mere hearsay. . . . Yet there are 
situations constantly coming before the commissions in which 





*Stephan, The Extent to which Fact-finding Boards should be Bound by 
Rules of Evidence (1938), 24 A.B.A.J. 630; Collins, Extent to which Fact-find- 
ing Boards should be Bound by the Rules of Evidence (1938), 12 Conn. B. J. 278; 
Ried], Should Rules of Evidence Govern Fact-finding Boards (1938), 23 Maro. L. 
Rev. 13. 

*Davis, An Approach to the Problems of Evidence in the Administrative Pro- 
cess (1942). 55 Harv. L. Rev. 364. 

* Report of the Committee on Improvements in the Law of Evidence (1938), 
63 A. B. A. Rep. 570. 

"Report of the Committee on Administrative Agencies and Tribunals, (1939) 
64 A. B. A. Rep. 407, 421-423. 
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no one would expect the hearsay rule to be strictly observed. 
For example, when a valuation engineer testifies to his inven- 
tory and appraisal of a public utility plant, one would not sup- 
pose he had personally counted all the poles and cross-arms 
and insulators listed in his report, nor would the witness be ex- 
pected to bring with him and place on the witness stand all the 
junior assistants who did the actual counting. In a case involv- 
ing the presentation to the Interstate Commerce Commission 
of thousands of small refund claims arising out of overcharges 
on freight shipments, the Supreme Court of the United States 
recognized the impracticability of placing each shipper on the 
witness-stand to testify to his own shipments; hence, a repre- 
sentative of all the shippers, who had interviewed them and 
ascertained the facts in a thorough and careful manner, was 
permitted to testify to what he had learned... . 

“It is the opinion of this committee that the only rule that 
can be sensibly laid down with respect to the admission of 
hearsay testimony in administrative proceedings is the ‘rule 
of reason’; that, generally speaking, a finding which is essential 
to the board’s power to make any order at all should not be 
permitted to rest wholly upon hearsay evidence, but that as to 
facts which are merely subsidiary, the enforcement or relax- 
ation of the hearsay rule should rest in the sound discretion of 
the tribunal—having regard to questions of convenience, ex- 
pense and the availability of better types of evidence. 

“Other rules of evidence are subject to the same general 
comment. The ‘best evidence’ rule, for example, often receives 
but slight deference from the administrative boards, which 
commonly admit in evidence documents and copies that are not 
authenticated according to the rules of the common law. Here 
again, much depends on the type of proceeding and the im- 
portance of the evidence. To admit in evidence, without proper 
authentication, an alleged copy of a letter containing an admis- 
sion of acts that would warrant the revocation of a license, 
may be a very serious invasion of the rights of an accused 
person; but to admit an uncertified copy of a report which is 
on file in a public office and can be easily inspected by the ad- 
versary, is a mere harmless informality. Similar observations 
might be made with respect to many of the other rules of evi- 
dence, including the more or less nebulous conceptions as to 
what evidence is relevant and material in various types of ad- 
ministrative inquiry. As to the latter subject, unquestionably 
a large amount of discretion must be vested in the tribunal 
hearing the evidence.” 


Following the committee report just quoted, the subject of a 
uniform or model administrative procedure act for use in the states 
was referred by the American Bar Association to the National Con- 
ference of Commissioners on Uniform State Laws. That body set 
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about drafting a somewhat more comprehensive act than the one 
suggested by the American Bar committee, and one of the subjects 
it undertook to cover was the rules of evidence to be observed by 
administrative tribunals. Its drafting committee published in No- 
vember 1942 a so-called “final draft” in which the subject of evi- 
dence was treated as follows: 


“Agencies shall not be bound by common law or statutory 
rules of evidence. They shall admit all testimony having reason- 
able probative value, but shall exclude immaterial, irrelevant or 
unduly repetitious testimony. They shall give effect to the rules 
of privilege recognized by law. Basic principles of relevancy, 
materiality and probative force, as recognized in equitable pro- 
ceedings, shall govern the proof of all questions of fact.” 


The provision just quoted was adopted by the Wisconsin legis- 
lature of 1943 as a part of the new administrative procedure act of 
Wisconsin.’ Language quite similar in character was also proposed 
by the minority members of the Attorney General’s committee on 
administrative procedure, for incorporation in a proposed federal act 
as follows :® 


“Immaterial, irrelevant, and unduly repetitious evidence 
shall be excluded from the record of any hearing and, as nearly 
as may be, the basic principles of relevancy, materiality, and 
probative force as recognized in federal judicial proceedings of 
an equitable nature shall govern the proof of all questions of 
fact, except that such principles shall be (1) broadly interpreted 
in such manner as to make effective the adjudicative powers of 
administrative agencies, (2) shall be adapted to the legislative 
policy under which adjudications are made and (3) shall as- 
sure that as a practical matter testimony of reasonable pro- 
bative value will not be excluded, as to any pertinent fact.” 


The same general idea, though without the limiting provisions, 
is expressed in the American Bar Association’s current proposal 
for a federal administrative procedure act, which was approved by 
its House of Delegates in March 1944 and is now pending in Con- 
gress :1° 

“The principles of materiality, probative force and substan- 
tiality as recognized in judicial proceedings of an equitable 
nature shall govern the proof, decision, and administrative or 
judicial review of all questions of fact.” 





* Wis. Stat. (1943) §227.10(1). 

*Report of the Committee on Administrative Procedure (1941), 77th Cong. 
Ist Sess., Doc. No. 8, p. 241. 

30 A.B.A.J. 226 (1944); Bills S. 2030 and H.R. 5081, 78th Congress, 2nd 





90 WISCONSIN LAW REVIEW [Vol. 1945 


Meanwhile, Judge Learned Hand in 1938 suggested a somewhat 
different rule or principle as constituting at least a minimum standard 
for administrative agencies, namely, that their determinations should 
be sustained “if in the end the finding is supported by the kind of 
evidence on which responsible persons are accustomed to rely in 
serious affairs.”44 This standard, though severely criticized in the 
7th Circuit,’? has met with favor in other quarters, and was pro- 
posed for congressional adoption by the majority of the Attorney 
General’s committee on administrative procedure.’* It was also 
adopted, in slightly varied form, in September 1944 by the National 
Conference of Commissioners on Uniform State Laws in its final 
promulgation of a proposed model administrative procedure act for 
the states.'* 

Thus it appears that those who have been working most dili- 
gently of late in the field of legislation for the improvement of ad- 
ministrative procedure have given much thought to the question of 
the rules of evidence to be followed by administrative tribunals, but 
that they have been unable to arrive at anything more definite than 
a general injunction to adhere as nearly as may be to the “basic 
principles” that prevail in courts of equity, or else to test the ad- 
missibility of evidence by the supposed reaction of “responsible per- 
sons” in the conduct of “serious affairs.” Certainly it would be help- 
ful to administrative officials and practicing attorneys alike if a more 
definite guide could be provided ; and so we finally reach the question, 
Does the Model Code of Evidence supply that need? 

In attempting to answer that question, we must of course give 
consideration to the main subjects of the Code itself, keeping par- 
ticularly in mind the application of its provisions to the types of in- 
quiry in which administrative tribunals engage. We may start with 
the assumption that if the Code is not too liberal for use in the 
courts—a question which we do not discuss here, as it will be cov- 





* National Labor Relations Board v. Remington-Rand, Inc., 94 F. (2d)- 862 
(C.C.A. 2nd, 1938). 

™ Tyne Co. v. Nat. Labor Relations Board, 125 F. (2d) 832, 835 (C.C.A. 7th, 
1942). 

* Report of the Committee on Administrative Procedure (1941), 77th Cong. 
Ist Sess., Doc. No. 8, p. 198. 

“The exact language used was: “Section 9. In contested cases: (1) Agencies 
may admit and give probative effect to evidence which possesses probative value 
commonly accepted by reasonably prudent men in the conduct of their affairs. 
They shall give effect to the rules of privilege recognized by law. They may 
exclude incompetent, irrelevant. immaterial and unduly repetitious evidence.” 
The Commissioners’ adoption of this final draft was made subject to the ap- 
proval of the governing bodies of the American Bar Association. which have not 
yet taken final action. 
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ered in other papers in this series—it is not too liberal for the ad- 
ministrative tribunals. Hardly anyone would contend that the rules 
of evidence should be stricter for administrative agencies than for 
courts. And so the question to be considered here is whether, assum- 
ing the Code is found to be suitable for adoption as the standard for 
use in the courts, it is sufficiently liberal to be adopted also as the 
standard for administrative tribunals. 

Perhaps the most important provisions to be found in the Code, 
for present purposes, are Rule 9(f) to the effect that all relevant 
evidence is admissible except as otherwise provided in the Code, and 
Rule 502 to the effect that hearsay evidence is inadmissible except 
as otherwise provided in the twenty-eight sections which immediately 
follow. The first rule opens wide the door to all relevant evidence 
unless there is explicit provision for excluding it; and “relevant evi- 
dence” is defined in Rule 1(12) as that evidence “having any ten- 
dency in reason to prove any material matter and includes opinion 
evidence and hearsay evidence.” But the second rule closes the door 
upon all hearsay evidence unless there is explicit provision for ad- 
mitting it. Whether this would result in too restrictive a standard 
for the use of administrative agencies depends on whether the twenty- 
eight sections which partially lift the ban upon hearsay evidence go 


_ far enough to fit the requirements of the administrative process; for 


it cannot be denied that in certain types of administrative inquiry— 
as pointed out by the American Bar committee in its report quoted 
on pages 87-88 supra—the admission of hearsay evidence is essential. 

The exceptions to the ban on hearsay evidence as set out in the 
Code may be grouped as follows for the purpose of brief consider- 
ation—omitting those rules which apply only to such special subjects 
as criminal actions, election contests, title to real estate etc.: 


Statements by a declarant who is unavailable as a witness, or 
who is present at the trial. (Rules 503, 504) 

Admissions or declarations against interest. (Rules 506 to 509) 

Testimony in prior actions. (Rule 511) 

Statements which are part of res gestae, or declaratory of a 
state of mind or feeling. (Rules 512, 513) 

Business entries. (Rule 514) 

Certain official reports and records. (Rules 515 to 520) 

Family or community history. (Rules 524, 525) 

Reputation as to character. (Rule 526) 

Market reports, price lists etc. (Rule 528) 

Learned treatises by recognized experts. (Rule 529) 


Most of the foregoing exceptions to the hearsay rule are very 
familiar to the trier of the general run of common law cases in the 
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courts but are of little application to any type of administrative 
proceeding. But the first exception (Rule 503), permitting evidence 
of hearsay declarations if the declarant is unavailable as a witness 
or is actually present at the trial, is of quite a different character. 
That exception, while somewhat revolutionary as applied to trials in 
courts, is quite in line with the kind of relaxation of the rules of 
evidence which has been prevalent for many years in the administra- 
tive tribunals. This is emphasized by the definition of “unavailability” 
of a witness, as contained in Rule 1(15). By that definition, a wit- 
ness is unavailable if unable to testify because of death, physical or 
mental illness, or if absent from the place of trial permanently or 
temporarily, provided such inability or absence is not due to the pro- 
curement or wrongdoing or culpable neglect of the person offering 
the substitute testimony, and provided further that “the importance 
of the issue or the added reliability of the witness’s testimony in 
court or his deposition over his declaration does not justify the 
expense and inconvenience of procuring his presence or taking his 
deposition.” 

Here we have, it would seem, all of the essentials for that degree 
of relaxation of the hearsay rule which is so often necessary in ad- 
ministrative hearings. To take the illustration already quoted from 
the American Bar committee’s report of 1939, the testimony of a 
valuation engineer as to work done principally by his assistants 
would be readily admissible under Rule 503 if the assistants were 
either absent from the place of hearing or were present in the hear- 
ing room and available as witnesses. Certainly the added reliability 
of their personal testimony, that they correctly counted the poles 
and cross-arms of an electric utility, would not ordinarily be such 
as to justify the expense and inconvenience of bringing them from 
a distance to testify, nor would it even justify the time consumed in 
placing them on the witness stand one after another if actually pres- 
ent in the hearing room. Again, in the case of reports, letters, news- 
paper articles and many other kinds of writings which might be 
offered, for example, as bearing upon the soundness of a security 
proposed to be sold, the hearing officer of a securities commission 
would be authorized under Rule 503 to judge of the importance and 
necessity of requiring the author to testify in person, as compared 
with accepting the writing as a hearsay declaration of an “unavail- 
able” witness. Or in cases involving the public convenience and 
necessity to be served by a proposed new bus line, the hearing offi- 
cer would be authorized to rule upon the admissibility of the testi- 
mony of one or two prominent citizens of the community as to what 
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they had ascertained the public sentiment to be, as compared with 
putting many members of the “public” on the witness stand to state 
their own sentiments. But on the other hand, in a case where the 
hearsay declaration offered by one of the parties would go to the 
very heart of a purely personal controversy—as for instance, upon 
the question whether a physician whose license is under attack did 
or did not perform an illegal operation—‘the importance of the 
issue” and “the added reliability of the witness’s testimony,” as re- 
ferred to in Rule 1(15), would undoubtedly be such that a finding 
of “unavailability,” rendering a hearsay declaration admissible, could 
not properly be made. 

Another rule that requires scrutiny in considering the application 
of the Code to administrative hearings is Rule 602, the best evidence 
rule. It is there provided that the original writing must be pro- 
duced unless the judge finds either that it is unavailable for some 
reason other than the culpable negligence or wrongdoing of the pro- 
ponent of the secondary evidence, or that “it would be unfair or inex- 
pedient to require the proponent to produce the writing.” Relaxations 
of the best evidence rule are very common in administrative pro- 
ceedings ; but if the hearing officer were given the power which Rule 
602 lodges in the trial judge to admit secondary evidence if it would 
be “unfair” or “inexpedient” to insist upon the original writing, 
certainly the application of this portion of the Code to the admin- 
istrative tribunal would involve no undue restriction of the liberality 
now in vogue with respect to the best evidence rule. 

The applicability of other portions of the Code to administrative 
tribunals requires little comment. 

The rules relating to privileged testimony with respect to com- 
munications between physician and patient, attorney and client, priest 
and penitent, and husband and wife (Rules 209 to 223) are based 
upon considerations of social policy which requize that these con- 
fidences be preserved regardless of whether the case is before a 
court or an administrative tribunal. The new Wisconsin adminis- 
trative procedure act expressly requires administrative tribunals to 
respect these privileges.1° The privilege against self-incrimination 
(Rules 201 to 208) is of course based upon a constitutional provi- 
sion which is applicable to administrative tribunals as well as courts. 

The large discretion given the trial judge in Rule 303, to exclude 
evidence whose probative value is outweighed by the risk that its ad- 
mission will necessitate undue consumption of time, or will create 





“Ws. Stat. (1943) §227.10(1). 
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substantial danger of undue prejudice or confuse the issue or mis- 
lead the jury, or will unfairly surprise the opposite party, need 
cause no concern in connection with administrative hearings since 
we have already pointed out that the question before us is not 
whether the rules are too liberal in the powers granted to hearing 
officers but whether they are too restrictive of those powers. 

The rules as to expert and opinion evidence, including those relat- 
ing to the appointment of experts by the court itself (Rules 401 
to 409) are weil adapted to administrative procedure, although it 
would undoubtedly be necessary, for cases of this type, to insert 
some qualification as to the method provided in Rule 410 for com- 
pensating the experts appointed by the tribunal. 

The rules as to judicial notice (Rules 801 to 806) are quite in 
line with the practice now prescribed by statute for administrative 
tribunals in Wisconsin,’® particularly in the provision of Rule 804 
that the parties must be given advance notice of matters that are 
to be judicially noticed, and must have opportunity to be heard upon 
the propriety of taking such notice. 

It would seem that administrative officers engaged in the conduct 
of hearings, and the attorneys who participate in such hearings as 
well, should welcome the establishment of a more definite guide than 
l:as yet been given them by legislatures or courts as to the admission 
or exclusion of evidence. Likewise it would seem that to apply a 
single code of evidence to courts and commissions alike, would in- 
volve a great saving of mental effort on the part of attorneys who 
appear one day in court and the next day before an administrative 
tribunal. The Model Code, as we have shown, is so drawn as to give 
the presiding officer the very type of leeway that has been deemed 
necessary and has been customarily allowed in administrative pro- 
ceedings. The conclusion follows that the extension of the scope 
of the Code to include administrative hearings would be both proper 


and wise. 





* Wis. Stat. (1943) §227.10(3). 
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WORK OF THE SUPREME COURT 
MUNICIPAL CORPORATIONS 


FRANCIS LAMB 


A. Municipal Officers and Employes 


In the case of Olson v. City of Superior,’ the court held that 
where a member of the Fire Department was unlawfully discharged 
and his place filled by another, he could recover his salary from the 
city because the principle that a de jure officer may not recover his 
salary where a de facto officer occupied his place and had been paid, 
did not apply. The court said that a fireman was not an officer of the 
city but merely an employe and cited Martin v. Smith,? as to the 
criteria of a public officer. 

However, in the case of Schoonover v. Viroqua,’ the court held 
that a policeman was such an officer. In that case a policeman was 
unlawfully discharged by the Mayor and a successor was appointed 
by him. The Mayor had the power of appointment of policeman with 
confirmation of the council and the council subsequently confirmed 
the appointment some six months later. The court held that the suc- 
cessor was a de facto officer and that the discharged policeman could 
not recover his salary. The court distinguished this case from Logan 
v. Two Rivers,‘ in that in the Logan case the City Manager had no 
power to appoint a policeman and therefore there was no de facto 
officer involved. In the instant case there was also the fact that the 
plaintiff had refused to go back to work for the city of Viroqua when 
requested so to do by some of the aldermen and the Mayor. 

In Schoonover v. Viroqua,® which involved the same policeman, 
the court held that a municipal employe is not entitled to overtime 
pay in the absence of a statute or ordinance specifically providing for 
it or in the absence of an agreement to that effect. Sections 62.13 
(7m) and 62.13 (7n) of the Wisconsin Statutes provide for an 
eight-hour day and one day of rest for each 192 hours for policemen 





*240 Wis. 108, 2 N.W. (2d) 718 (1942). 

*239 Wis. 314, 1 N.W. (2d) 163 (1941). “It is certain that a person employed 
cannot be a public officer, however chosen, unless there is devolved upon him 
by law the exercise of some portion of the sovereign power of the state in the 
exercise of which the public has a concern.” 
*244 Wis. 615, 12 N.W. (2d) 926 (1944). 
“227 Wis. 499, 278 N.W. 861 (1938). 
* 244 Wis. 615, 12 NW. (2d) 926 (1944). 
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in cities of the fourth class. The policeman has the right to refuse 
to work more than eight hours in any one day or to work on what 
should be his rest day. 


B. Contracts 


In Milwaukee Company v. Tomahawk,® the city advertised for 
bids for the purchase of municipal bonds. The plaintiff’s bid was the 
best made but was subject to an approving opinion of counsel for 
the plaintiff. The acceptance of the bid by the Mayor was ratified 
by the common council. Counsel for the plaintiff questioned the legal- 
ity of the issue and plaintiff asked for the return of its bid deposit. 
It was the city’s contention that the reservation as to such opinion 
was not a valid part of the contract. The court held that such a 
reservation was proper and the acceptance by the city of the bid in 
that form created a binding contractual relationship. 

In two cases, Ozaukee Sand & Gravel Company v. Milwaukee,’ 
and Standard Oil Company v. Clintonville,’ the court held that the 
purchase of sand and gravel in the first case and the purchase of road 
oil in the second case, both of which were to be used by the munici- 
pality in road improvement and repair, was not “public works” within 
the provisions of Section 62.15 of the Wisconsin Statutes. The city 
did not have to advertise for bids but could purchase these materials 
by private negotiation irrespective of the amount involved. In the 
Clintonville case the city urged as a defense the fact that the comp- 
troller had not certified that funds were available as required by 
Section 62.15 (12). The court held that the city was purchasing 
on open account and there was no contract as contemplated by the 
statute, so that the Comptroller’s certification was not necessary. 

In Cullen v. Rock County,® the court held that since there was no 
statute which requires a county to advertise for bids for public work, 
the county may make such a contract without competitive bids. The 
court also held that where a proposal was made by a contractor and 
accepted by the city but the record showed an intent to follow with 
a formal contract there was no obligation on either party until such 
contract was executed and that the acceptance of the proposal was 
purely provisional. 

In Probst v. City of Menasha,” where a contract for public work 





° 238 Wis. 452, 300 N W. 257 (1941). 
*243 Wis. 38. 9 N.W. (2d) 99 (1943). 
* 240 Wis. 411, 3 N.W. (2d) 701 (1942). 
°244 Wis. 237, 12 N.W. (2d) 38 (1943). 
° 245 Wis. 90, 13 N.W. (2d) 504 (1944). 
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was made pursuant to Section 62.15, the court held that the City 
Engineer had no authority to alter the specifications from those in- 
cluded in the advertisement for bids. It was also held that where the 
City Engineer ordered a substitute material which was more ex- 
pensive than the specifications bid on, the contractor if he supplied 
it, could not recover the difference in cost under the theory of un- 
just enrichment and referred to Siulse v. City of Mayville,’ for 
a review of the authorities on the question of municipal liability in 
contractual relationships. 


C. Zoning 


The Madison zoning ordinance provides that all property not spe- 
cifically zoned would, except for railroad property, be declared to 
be “A” Residential. In State ex rel. Scandrett v. Nelson,'? the court 
held that that part of the ordinance was, as to the property in ques- 
tion, so arbitrary and discriminatory as to be unconstitutional under 
the equal rights and due process clauses of both the federal and state 
constitutions. The court further said that since the ordinance was 
invalid as to this property it was unnecessary for the affected party 
first to appeal to the Board of Zoning Appeals before seeking court 
remedy. The property involved was more than a mile from the near- 
est “A” district and was adjacent to railroad, manufacturing and 
commercial properties, although there were a “C” Residential zone 
and residences adjacent to it. 

In Eggebeen v. Sonnenburg,'* the plaintiff had built a private 
dwelling house in Class “A” property. Subsequently the common 
council amended the zone so as to permit a two-family dwelling to be 
built on an adjacent lot. The court held that a property owner has 
no vested right in a zone and the council may change that zone so 
long as it acts within the bounds of its legislative field, that is, in the 
interest of public health, safety and welfare. 

In State ex rel. Robst v. The Board of Appeals, the court de- 
cided that a writ of certiorari issued pursuant to Section 62.23 (7) 
(e) 10 and 11, and involving an appeal from a Board of Zoning 
Appeals, may be directed to the Board as such and need not name 
the individual members thereof. The court also held in this case 
that the filing of a petition and not the issuance of the writ de- 
termines the running of the thirty-day appeal limitation. 





™ 223 Wis. 624, 271 N.W. 643 (1937). 
240 Wis. 438, 3 N.W. (2d) 765 (1942). 
* 239 Wis. 213, 1 NW. (2d) 84 (1941). 
“241 Wis. 188, 5 N.W. (2d) 783 (1942) 
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In Ferch v. Schroedel, the defendant had appealed to the Board 
of Zoning Appeals for an exception to area requirements and the 
exception was granted. The plaintiff, who owned property in the 
neighborhood but who had not appeared before the Board of Ap- 
peals, brought action in Circuit Court to revoke the building per- 
init which had been issued in accordance with the exception. It was 
held that the plaintiff’s remedy was exclusively the filing of a petition 
for a writ of certiorari as provided for in Section 62.23 (7) (e) 10 
and 11. 

Although the following three cases are not zoning cases, they are 
of interest because the treatment of questions involved is analagous 
to the treatment of questions in zoning cases. In Lamasco Realty 
Company v. Milwaukee,’® the court held, in dealing with an appeal 
from an assessment of benefits and damages by the city of Milwau- 
kee, that the statutory method of appeal is exclusive, but only as to 
matters over which the common council had jurisdiction. In other 
words, if the attack on the assessment was on the grounds that the 
council did not proceed according to law, the matter could be pres- 
ented to the court through another proceeding such as certiorari, 
without having previously followed the specified method of appeal. 

In State ex rel. Algoma v. Peterson,’ the defendant had com- 
menced the erection of a filling station just prior to the adoption of 
a zoning law which would have prohibited it in that particular area. 
In answer to an action by the city to restrain the completion of the 
filling station on the grounds it would constitute a public nuisance, 
the court held that a filling station did not constitute a public nuisance 
per se nor did the passage of the zoning ordinance make it a public 
nuisance but its status in this regard was dependent upon all the cir- 
cumstances in a particular case. 

ln sMiiier v. Foster,’® the plaintiff, who owned a two-family 
dwelling and without previously obtaining a building permit, altered 
it to a five-family dwelling. Its construction was below the minimum 
requirements of the ordinance controlling construction of dwellings 
in the particular fire zone in which this building was located. The 
Building Commissioner gave notice of the violation to the tenants and 
directed them to cease occupancy. The plaintiff sued the Building 
Commissioner to recover damages for what was alleged to be his 
willful, malicious and unlawful conduct. The court held that the 





241 Wis. 457, 6 N.W. (2d) 176 (1942). 
“242 Wis. 357, 8 N.W. (2d) 372 (1943). 
* 239 Wis. 599, 2 N.W. (2d) 253 (1942). 

* 244 Wis. 99, 11 N.W. (2d) 674 (1943). 
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ordinance in question was a reasonable exercise of police powers and 
that since a municipality may not proceed by injunction to enforce 
its ordinances, a summary abatement by the city is proper. The court 
also held that since the acts of the Building Inspector were within 
the scope of his official authority and duty there was no question of 
his personal liability. 


D. Tort Liability 


In Blake v. Madison," the plaintiff brought an action against the 
city for maintaining a nuisance in its operation of an athletic field 
alleged to be located in a residential area in that its use at night by 
means of flood lights and the noise of spectators and participants in 
athletic events constituted a substantial interference with the rights 
of the people living in the neighborhood. It was also alleged that 
although the city owned the field it operated it for profit. The court 
over-ruled a demurrer to the complaint because the city was acting 
in a proprietary capacity rather than in a governmental capacity since 
revenues were received from the operation of the field. The court 
also said that even if it was owned in a governmental capacity, the 
city would be liabie as a private landowner would be liable to an ad- 
jacent landowner for the maintenance of a nuisance. 

In Robb v. Milwaukee,” it appeared that the city of Milwaukee 
maintained a baseball diamond enclosed by a six-foot fence adjacent 
to which was a public sidewalk. A batted ball caromed off the top of 
the fence and hit the plaintiff. The court held that the city was 
maintaining a nuisance and although it was clearly acting in a gov- 
ernmental capacity in maintaining the field, it was not so acting 
towards the plaintiff and therefore was liable to the plaintiff for in- 
juries received. 

In Freeman v. the City of Lake Mills," it was decided that a 
municipality has the same rights with reference to surface waters as 
an individual landowner would have and that where the city was an 
upper proprietor it might collect water in a ditch which ditch followed 
the course of the usual flow of surface water, and might substitute 
storm sewers for the open ditch without incurring liability. Where 
the surface water is carried by this means into a stream or river the 
city is not liable for dirt and material deposited therein, nor is it the 
duty of the city to keep the bed of the stream at its usual depth and 

width. 





237 Wis. 498, 297 N.W. 422 (1941). 
241 Wis. 432, 6 N.W. (2d) 222 (1942). 
"243 Wis. 537, 11 N.W. (2d) 181 (1943). 
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The mayor of the city of Xaukauna permitted a display of fire- 
works pursuant to Section 340.70 (3) (a) except that the place of dis- 
play was not one which that statute permits. As a consequence of a 
fireworks display the plaintiff’s ice-house was set afire and destroyed 
and suit was brought against the city of Kaukauna. The court, in 
Flynn v. Kaukauna,?* decided, however, that since the Mayor was 
acting under the authority of the state law on fireworks display he 
was not acting as an agent of the city so that the city was under no 
ilability to the plaintiff. : 

In Sylvester v. Milwaukee,’ the plaintiffs were injured by driv- 
ing into and colliding with the leaf of a drawbridge as the leaf started 
to rise. The court held that the accident was not caused by the in- 
sufficiency of the bridge under Section 81.15 but, if by anything, the 
negligent operation of the bridge by the bridge tender. Since the 
operation of the bridge was a government function, negligence on 
the part of agents of the city would not create legal liability on the 
part of the city. 

In Eulrich v. Clinionville,** Clintonville, pursuant to an agree- 
ment with adjacent townships, operated a fire truck with its own 
employes. It responded to a fire on the farm of the plaintiff outside 
the city of Clintonville but the buildings on the farm burned to the 
ground. The plaintiff alleged ngeligence on the part of the Clinton- 
ville fire department in that they left the fire before it was completely 
out. Section 201.59 (2) provides in effect that when a municipality 
shall contract to provide fire protection outside of its boundaries it 
shall be subject to the same liability for damage as when providing 
such service within its limits. Since a city is not liable for damage to 
property within its limits caused by the negligent operation of its 
fire department there was no liability in this case. 

In Huettner v. Eau Claire, the situation was that the city of 
Eau Claire operates under the City School plan and by an arrange- 
ment with the city of Bloomer, the Eau Claire school bus, which was 
taking an Eau Claire high-school debating team to Spooner, picked 
up the Bloomer debating team of which the plaintiff was a member. 
The plaintiff was injured as the result of the negligence of the driver. 
The action was based on Section 66.095 which makes the city liable 
for the negligent operation of a motor vehicle owned and operated 
by it in the performance of municipal business. The court said that 





™ 241 Wis. 163, 5 N.W. (2d) 754 (1942). 
* 236 Wis. 539, 295 N.W. 696 (1941). 
“238 Wis. 481, 300 N.W. 219 (1941). 

* 243 Wis. 80, 9 N.W. (2d) 583 (1943). 
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it was questionable whether taking a debating team around the coun- 
ty was municipal business. The court pointed out that Section 40.344 
limits the transportation of high school students and does not permit 
the transportation of pupils of another school district. The court 
also said that the city would be exempt under the principle that per- 
sons using a vehicle in the conduct of their business are not liable 
for injuries to passengers taken on by the driver of the vehicle with- 
out the authority of the employer. In this case the employer of the 
driver was not the debating coaches, who invited the Bloomer team 
on board, but the city of Eau Claire itself which had given no such 
authority. 


E. Miscellaneous 


In Seelig v. Ripon,”* the court held that where it was required that 
an ordinance be adopted by “a majority of all the members of the 
council” and the aldermen were evenly divided on the question, the 
Mayor could not vote so as to make the majority. Although the 
Mayor may vote to break a tie, there can be no tie when a majority 
vote is required. In the instant case there were eight aldermen so 
that five affirmative votes by aldermen would be required. 

State ex rel. Welch v. Chatterton,?" involved the vacation of a 
street. The Village of Maple Bluff attempted to vacate that part of 
a highway which was within the village limits but which highway 
continued beyond the village limits through an adjoining town. Pro- 
ceedings were had pursuant to Section 61.38 which requires a written 
consent to the vacation of the highway by the owners of all the prem- 
ises on both sides of that part to be vacated and two thirds of those 
abutting on the highway, one-half mile beyond the part to be va- 
cated. The Village owned all the property on both sides of that part 
of the highway within the Village and consents were signed by the 
Village President and Clerk but none were obtained from persons 
living in the adjoining town. On a certiorari proceeding the court 
held that Section 61.38 only applied to roads entirely within the 
limits of the municipality and that where the highway extended be- 
yond the municipality the Village was governed by Section 61.68, 
which makes Sections 80.11 and 80.12 Wisconsin Statutes applicable 
to vacation of village streets. (These are the statutes relating to va- 
cations of highways by towns.) Section 61.68 was repealed by the 
1943 legislature. 





* 237 Wis. 533, 297 N.W. 368 (1941). 
* 239 Wis. 523, 300 N.W. 922 (1942). 
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In State ex rel. Martin v. Juneau,”* the court held that a municipal 
corporation can have no vested rights under state law and has no 
privileges or immunities under the Federal Constitution which it may 
invoke against legislation affecting it; that the authority of the legis- 
lature over a municipal corporation is supreme, subject only to such 
limitations as may be prescribed by the state constitutions. In this 
case the State Board of Health had, pursuant to Chapter 144, ordered 
the city of Juneau to install and operate an adequate sewerage treat- 
ment plant. The court also held that the home rule amendment did 
not apply in this case since the matter of public health was not a local 
affair but was of state-wide concern. 





* 238 Wis. 564, 300 N.W. 187 (1941). 
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NOTES AND COMMENTS 


ConTracts—Tuirp Party Contracts—RicHT oF CoNnTRACT- 
1nG Parties TO RescInpD WHERE THIRD Party 1s A DoNnEE BENE- 
FictarY.—In Wolosoff et al v. Gadsden Land and Building Corpor- 
ation,’ (1944), the Gadsden Land and Building Corporation and the 
Goodyear Tire and Rubber Co. entered into a contract which was 
intended to provide adequate housing facilities for Goodyear em- 
ployees, and which provided that houses should be rented or sold by 
the Building Company to Goodyear employees at certain stipulated 
terms. There was no duty on the part of the Goodyear Company to 
provide housing facilities for employees, but it entered into the con- 
tract in the hope that it would be helpful in securing employees. Ap- 
proximately one half of the houses built pursuant to the contract 
were occupied by Goodyear employees; and it appeared that there 
was but little demand for the houses on the part of Goodyear em- 
ployees. Complainants wished to buy the land involved from the 
Building Company and petitioned for a declaratory judgment against 
the Building Company and against R. W. Foshee as an individual 
and as a representative of a class consisting of employees of Good- 
year, to determine whether or not the contract could be rescinded by 
the Goodyear Company and the Building Company and the land sold 
free of any obligation under the contract arising after the sale. Held. 
that where the third party to the contract has neither accepted nor 
claimed a benefit under the contract, the contracting parties may, 
without restriction, rescind or modify it. 

Alabama, along with the great majority of states, has long rec- 
ognized the right of a third party to whom performance is promised 
to sue on such contract.2 The contract in this case fulfilled the re- 
quirement that it be made with the direct intention to render. per- 
formance to the third party, and to create a legal right in the third 
party ;? and since it is not necessary that the contract be made to 
create a legal right in some specifically named third person but the 
right may be in a person who can be identified later,* or in a class 





*_ Ala. —, So. (2d) 568 (1944). 

? Mason v. Hall, 30 Ala. 599 (1857). 

* Cherry v. Aetna Casualty and Ins. Co., 372 Ill. 554, 25 N.E. (2d) 11 (1940); 
Kelly v. Richards, 95 Utah 560, 83 Pac. (2d) 731 (1938). 
“Whitehead v. Burgess, 61 N.J.L. 75, 38 Atl. 802 (1897). 
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of persons,® the fact that this contract was made to create a right 
in the Goodyear employees as a class causes no difficulty. 

Previously, Alabama had recognized the right of the original 
parties to rescind before acceptance by the third party in the case in 
which the third party was a creditor of one of the original parties,® 
thereby agreeing with the RESTATEMENT oF Contracts.’ In the 
instant case, neither of the contracting parties, the Goodyear Company 
and the Building Company, owed any prior legal duty to the third 
party, the employees. Under such circumstances the RESTATEMENT 
calls the third party a donee beneficiary. Alabama follows the ma- 
jority of states in recognizing the right of the two contracting parties 
to rescind before acceptance by a donee beneficiary.* In so doing 
it does not follow the RestaTEMENT.® 

Wisconsin seems firmly committed to the minority viewpoint that 
the donee beneficiary acquires an indefeasible right immediately upon 
the completion of the contract,’° and this view is shared by other 
states." 

The rule which gives to the donee beneficiary indefeasible rights 
upon the completion of the contract gives rise to some results which 
do not seem just. For example, where parents conveyed a farm and 
personal property to a son in return for the son’s promise to sup- 


port them and to pay $600 to a brother and $100 to a niece upon 
reaching a certain age, said promise being secured by a mortgage, 





* Wood et al v. Macafee et al, 172 N.Y.S. 703 (1918); Garret v. Baker et al, 
S Cal. (2d) 745, 56 Pac. (2d) 225 (1936). 

* Clark v. Nelson, 216 Ala. 199, 112 So. 819 (1927), 53 A.L.R. 173. 

* RESTATEMENT, CONTRACTS (1932), §143. 

*McCulloch v. Canadian Pac. Ry. Co., 53 F. Supp. 534, (Dist. Ct. D, 4th 
Div., Minn., 1943); Camden Trust Co. v. Haldeman, 133 N.J.Eq. 427, 33 Atl. 
(2d) 611 (1943); Klein v. Klein et al, 69 N.D. 353, 286 N.W. 898 (1939); Stan- 
field v. W. C. McBride, Inc. et al, 149 Kan. 567, 88 P. (2d) 1002 (1939). 

See also 4 Pace, Contracts, (2nd Ed., 1920) 4221; 2 Witxiston, ConTRACTS 
(Rev. Ed., 1936) 1139; Page, The Power of the Contracting Parties to Alter a 
Contract for Rendering Performance to a Third Person, (1937) 12 Wis. L. Rev. 
142; 53 A.L.R. 178; 81 A.L.R. 1292(h); 17 C.J.S., Contracts, §390; 12 Am. Jur., 
Contracts, §290. 

* RESTATEMENT, CONTRACTS (1932) §142. 

* Tweeddale v. Tweeddale, 116 Wis. 517, 96 Am. St. Rep. 1003, 61 L.R.A. 509, 
03 NW. 440 (1903); Fanning v. Murphy, 126 Wis. 538, 110 Am. St. Rep. 946, 
4 L.R.A. (N.S.) 666, 105 N.W. 1056 (1905); Wetutzke v. Wetutzke, 158 Wis. 
305. 148 N.W. 1088 (1914); Sedgwick v. Blanchard, 164 Wis. 421, 160 N.W. 267 
(1916) ; Micek v. Wamka, 165 Wis. 97. 161 N.W. 367 (1917); Menge v. Radtke, 
222 Wis. 594, 269 N.W. 313 (1936) (Obiter) ; Mollet v. B'oedorn, 226 Wis. 83, 275 
N.W. 896 (1937). Estate of Briese, 240 Wis. 426, 3 N.W. (2d) 691, (1942) 
(Tweeddale v. Tweeddale. supra, cited with no indication that its doctrine is not 
still the rule). But see Estate of McCanna, 230 Wis. 561, 284 N.W. 502 (1939) 
discussed in 1940 Wis. L. Rev., 25 and 26. 

“Logan v. Glass, 136 Pa. Super. 221. 7 Atl. (2d) 116 (1940); Waterman v. 
Morgan, 114 Ind. 237, 16 N.E. 590 (1888) (where third party was a minor). 
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it was held that although the property was re-conveyed to the par- 
ents, who discharged the mortgage, the niece could foreclose the 
mortgage.!? Wisconsin explained such a result by saying that the 
law creates the privity necessary to enforce such a promise,!* which 
is merely another way of saying that the court intends to enforce the 
contract whether there is privity or not. Such a result has also been 
explained on the ground that since the benefit to the third party is 
a gift, the assent of the third party will be assumed by law, but this 
ignores the necessity of delivery to make a gift valid. It would seem 
that since the only rights which a third party has under such a con- 
tract are those which are given to him by the contracting parties, 
these parties should also have the right to rescind the contract and 
remove whatever rights the third party might have received from the 
agreement, as long as the third party has neither assented nor altered 
his position in reliance on the contract. Moreover, it would seem 
that a donee beneficiary should not have greater rights in such a case 
than a creditor beneficiary in similar circumstances. 


EuGENE N. Hanson 


EvipENCE—ADMISSIBILITY OF ILLEGALLY-OBTAINED CONFESSIONS 
IN FepeRAL Courts—THE “McNass Doctrine.”—It has been the 
generally accepted rule followed by the courts and text writers that 
lack of trustworthiness should be the only basis for excluding a con- 
fession from the evidence.1 

In McNabb v. United States? however, it was held that confes- 
sions, whether trustworthy or not, were inadmissible when obtained 
by federal officers after protracted questioning without complying 
with the Acts of Congress® requiring accused to be promptly taken 
before a committing magistrate. In a similar case Anderson v. United 
States,* decided at the same time, the confession was likewise held 


inadmissible. 
va spe principles are + invelved 1 in these cases—the exclusion 





- *Wetutzke v. Wetutzke, 158 Wis. 305, 148 N.W. 1088 (1914).. 
* Tweeddale v. Tweeddale, 116 Wis. 517, 96 Am. St. Rep. 1003, 61 L.R.A. 
509, 93 N.W. 440 (1903). 
_.*3 Wicmore, Evipence (3d. ed. 1940) 246. 
2318 US. 322, 63 Sup. Ct. 608, 87 L. Ed. 819 (1943). 
* 48 Stat. 1008 (1934), 5 US.C.A. §$300a. (1943 Supp.). 
*318 U.S. 350, 63 Sup. Ct. 599, 87 L. Ed. 829 (1943). 
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of evidence illegally obtained and the admissibility of trustworthy 
confessions. As to the exclusion of evidence illegally obtained, the 
basis of the McNabb decision would appear to be in line with the 
reasoning of the wire-tapping and the illegal search and seizure cases. 
In the two Nardone cases®> the court refused to allow testimony 
which was elicited by federal agents by tapping communication wires 
in violation of a Federal Statute® stating: 


“. . . no person not being authorized by sender shall inter- 
cept any communication. . . .” 


In the first case the court held that “no person” as used in the 
statute included federal agents and when they use such means to ob- 
tain evidence, such evidence shall be inadmissible. In the second 
case it was further held that evidence procured through the use of 
knowledge so gained was likewise inadmissible. The illegal search 
and seizure cases, Boyd v. United States’ and Weeks v. United 
would be excluded from the evidence; this on the basis of the 4th 
Amendment prohibiting unreasonable search and seizure. 

Wigmore is not in accord with the view taken by the wire-tapping 
and illegal search cases and states: 

“It has long been established that the admissibility of evi- 


dence is not affected by the illegality of the means through 
which the party has been enabled to obtain the evidence.’””® 


Wigmore is of the opinion that exclusion of evidence because it 
has an illegal source merely confuses the investigation at hand and 
gives rise to collateral issues. 

Nevertheless about half of the states have followed the doctrine 
of the Boyd and Weeks cases.° Recently a disposition has been 
shown to refuse to follow the rule excluding illegally obtained evi- 
dence.'! Wisconsin first passed on this question in Hoyer v. State! 





* Nardone et al v. United States 302 U.S. 379, 58 Sup. Ct. 275, 82 L. Ed. 
314 (1937); Nardone et al v. United States 308 U.S. 338, 60 Sup. Ct. 266, 84 
L. Ed. 307 (1939); see note in 1942 Wis. L. Rev. 109. 

*48 Stat. 1103 (1934) 47 U.S.C. $605 (1941). 

7116 U.S. 616, 6. Sup. Ct. 524, 29 L. Ed. 746 (1886). 

States* held that documents obtained by unlawful official search 


$232 US. 383, 34 Sup. Ct. 341, 58 L. Ed. 652, (1914). 
*8 Wicmore, Evmence, (3d. ed. 1940) 5. 

*§ Wicmore. Evipence, (3d. ed. 1940) 12-30. See notes in (1925) 3 Wis. tL. 
Rev. 182; (1929) 5 Wrs. L. Rev. 195. 

4 State v. Frye, 58 Ariz. 409, 120 P(2d) 793 (1942). The opinion states that 
nineteen states have followed the federal rule and that twenty three hold the 
evidence admissible thus repudiating the rule; see also Annotation (1941) 134 
A.L.R. 819. showing that Ohio also refused to follow the federal rule. 

180 Wis. 407. 193 N.W. 89 (1923). 





January) NOTES AND COMMENTS 107 


and followed the doctrine as laid down by the United States Supreme 
Court. No state court has yet had occasion to pass upon the doctrine 
of the wire-tapping cases. Undoubtedly they will be called upon to 
decide whether to follow the doctrine of the McNabb case. 

Coming to a consideration of the other principle involved, the 
great weight of authority sustains the view that if a confession is 
trustworthy it is admissible, lack of trustworthiness being the only 
basis for its exclusion. However in the American Law Institute 
Model Code of Evidence, comment (c) to Rule 505 states: 


“It is impossible to explain upon one theory all the cases 
dealing with improperly induced confessions. In some the ex- 
clusion seems to rest on nothing more substantial than the no- 
tion that an accused is entitled to a sporting chance. From a 
consideration of many others the deduction has been made that 
the moving, though unarticulated, reason is that prosecuting 
authorities are prone to rely too heavily upon confessions and 
to neglect the thorough investigation which they would other- 
wise make and which their duty demands ; therefore the tempta- 
tion to use improper inducements to obtain confessions must 
be removed. This is the primary theory of the Rule. Most of 
the judicial opinions, however, put the rejection of evidence of 
improperly secured confessions on the ground that there is great 
danger that such confessions may be false.” 


After the McNabb case the courts were dubious as to which prin- 
ciple, that of excluding only untrustworthy evidence or that of con- 
trolling prosecuting officials by denying them an evidential benefit 
from this illegal conduct, should dominate. The McNabb doctrine 
applies only to trials in federal courts. After its announcement, the 
federal trial courts and courts of appeals were perplexed as to what 
it meant, how to apply it, and disagreed as to the policy involved. 

In some instances the rule of the McNabb case was rigidly ap- 
plied as evidenced by the following lower federal court decisions. 
In United States v. Haupt'® where evidence was insufficient to show 
that accused voluntarily waived their rights to prompt arraignment, 
it was held that statements made by accused during illegal detention 
were inadmissible. The court, however, expressed its reluctance to 
apply the McNabb rule and stated: 


“. . . The new rule will inure to the benefit of the guilty 
rather than the innocent, and will seriously impair the work of 
law enforcement officers.” 





136 Fed. (2d) 661 (C.C.A. 7th 1943). 
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It was decided in Gros v. United Siates'* that the statements of 
accused made during tive days of confinement after his arrest and 
prior to arraignment were inadmissible upon the theory of the 
McNabb case. 

In United States v. Hoffman the court declared themselves 
ready to rule out, on authority of the McNabb case, any statement 
voluntary or involuntary, if made prior to arraignment. The evidence 
in the case was not clear however as to when the statements were 
made. 

In Runels v. United States'® the McNabb rule was also strictly 
applied. . 

Other courts were inclined to soften the McNabb rule. In United 
States v. Grate’™ the McNabb rule was held inoperative where the 
accused voluntarily consented to remain in the custody of the F. B. I. 
without being arraigned. 

Similarly in United States v. Schachtrup'® where accused was 
arrested July 4th and was not arraigned until the next business day, 
July 6th, the court held in effect that they did not think that the 
McNabb rule went so far as to exclude statements made after arrest 
and before arraignment if the arraignment is “prompt.” 

The court held in United States v. Kiee’® that a confession made 
between arrest and arraignment, where the lapse of time was two 
hours, was admissible. The court pe‘nted out that the McNabb case 
did not intend to set up an absolute rule to exclude voluntary con- 
fessions made before arraignment on constitutional grounds but that 
the Supreme Court was merely setting up rules of evidence to be 
taken into consideration by the court in further determining the vol- 
untary or involuntary nature of the confession. 

In United States v. Corn®® though attempts were made, efforts to 
bring accused before an arraigning magistrate were not successful 
until the second day following accused’s first statement; his state- 
ments were held admissible. The court said there was no undue delay 
and that it did not believe the McNabb decision meant to rule out 
all defendant’s statements made in custody before arraignment. The 





136 Fed. (2d) 878 (C.C.A. 9th 1943). 
137 Fed. (2d) 416 (C.C.A. 2d 1943). 
138 Fed. )2d) 346 C.C.A. 9th 1943). 
7140 Fed. (2d) 413 (C.C.A. 2d 1944). 
140 Fed. (2d) 415 (C.C.A. 7th 1944). 
* 50 Fed. Supp. 679 (E.D. Wash. 1943). 
* 54 Fed. Supp. 307 (E.D. Wash. 1944). 
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court states that the McNabb decision only applies where the arrest- 
ing officers show a “plain disregard” for the duty imposed upon them 
by Congress. 

Finally the United States Court of Appeals for the District of 
Columbia handed down a decision in Mitchell v. United States* 
which was to test the McNabb rule to the breaking point. The United 
States Court of Appeals held that even though the confession was 
made voluntarily immediately upon arrest and subsequently verified, 
if accused was not arraigned until more than a week later, the con- 
fession was inadmissible under the decision of the McNabb case. 
The Government appealed the case and the United States Supreme 
Court reversed.** The court stated that this was not a proper case 
for the application of the McNabb rule. The decision was based on 
the fact that the illegal detention was not the cause of the confession 
and the defendant’s legal right was not violated at the time he made 
the confession. The court states regarding Mitchell’s detention for 
eight days before arraignment : 

“But in any event, the illegality of Mitchell’s detention does 
not retroactively change the circumstances under which he 
made the disclosures.” 


Although the Mitchell case has thrown some light on what the 
court meant by the rule of the McNabb case the matter is still far 
from settled. The question of what tests to apply under the McNabb 
doctrine, perhaps even the question whether there really is a McNabd 
doctrine, is still open. The sources of information are limited to the 
three United States Supreme Court cases and the lower federal court 
cases cited with approval in the Mitchell case. Based on these sources 
we find that three elements enter into the cases, “aggravating cir- 
cumstances,” “while” under illegal detention, and “induced by” illegal 
detention. Just what combinations of the three will make the McNabb 
rule operative is difficult to determine from the decisions. Justice 
Reed thought that the decision left the doctrine to be that a con- 
fession, induced to some indeterminate degree by an illegal detention, 
is to be excluded although it was not coerced. 

That the problem is still a problem is evidenced by the Hobbs 
Bill** pending before Congress and statements made at the hearings.*4 
This bill states: | 





.™ 138 Fed. (2d) 426 (App. D.C. 1944). 
US . » 64 Sup. Ct. 896, 88 L. Ed. (Adv. Ops.) 812 (1944). 


™ Hearings before Subcommittee No. 2 of the Committee on the Judiciary on 
H. R. 3690, Seventy-eighth Congress First Session (1944). 


"H.R. 3690 
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“Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled. That 
the failure to observe the requirement of law as to the time 
within which a person under arrest must be brought before a 
magistrate, commissioner or court, shall not render inadmissi- 
ble any evidence that is otherwise admissible.” 


The bill has the endorsement of such organizations as the Inter- 
national Association of Chiefs of Police and the National Sheriffs 
Association. On the other hand the American Civil Liberties Union, 
The American Bar Association, The Brotherhood of Railroad Train- 
men, the Brotherhood of Locomotive Engineers, and the Congress 
of Industrial Organization have deplored the implications of the 
bill as tending to wipe out the basic principles of liberty and justice 
in the procedure of criminal trials. 

The American Bar Association has summed up their main ob- 
jections to the Hobbs Bill as follows :*® 


“First, it takes away the only existing strong incentive for 
obedience to the time-limits established by Congress without 
substituting any other effective sanction. The McNabb rule 
may not be the best sanction, but it is better than no sanction 
at all. It is all we have now. The bill pulls the teeth from the 
prompt production statutes and puts nothing in their place. 

“Second, the bill offers no adequate solution of the problem 
of police detention and investigation. It deals with it partially 
and indirectly. It removes the effective sanction for the rule 
of speedy production without revising the rule itself. It changes 
a small portion of the law of police detention without includ- 
ing any provisions to take care of the consequences of this 

e upon official observance of Acts of Congress or upon in- 
dividual liberties. The bill is like a man carrying a ladder 
down a crowded street, who swings the short end without look- 
ing to see where the long end is going.” 


With the McNabb rule interpreted to exclude illegally obtained 
confessions and the Hobbs Bill designed to make such confessions 
admissible, we have illustrated the two extremes of the problem of 
“the delicate balance between two great conflicting policies—the 
maintenance of individual rights and the protection of the public 
against crime.” One view would extend the illegally obtained evi- 





i. 
* Letter from the Committee on the Bill of Rights of the American Bar Asso- 
ciation to Hon. Zebulon Weaver, Chairman, Sub-committee no. 2, Committee 
on the Judiciary, House of Representatives, at page 2 (May 15, 1944). 
™ Letter from the Committee on the Bill of Rights of the American Bar Asso- 
ciation to Hon. Zebulon Weaver, Chairman, Sub-committee no. 2, Committee on 
the Judiciary, House of Representatives, at page 6 (May 15, 1944). 
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dence doctrine ; the other view is that a confession barred on untrust- 
worthiness alone is adequate. Where does the practical workable 
answer lie? Can this be best answered by the common law process 
of slow development in individual cases, or by legislation either in 
the form of a court rule or by the Congress? 

It is true the McNabb rule was a step in the right direction in 
controlling the police and discouraging the reprehensible third-degree 
practices which are admittedly still with us. On the other hand when 
the rule has been applied in an automatic and mechanical fashion it 
aids in freeing the accused on a mere technicality unrelated to actual 
guilt. It would seem therefore, that legislation worked out by a com- 
mittee composed of representatives from both sides of the issue who 
are well acquainted with the problem would be a practical pro- 
gressive move. 

Leary E. PETERSON 


Lasor LAw—CONFLICT BETWEEN STATE AND NATIONAL LABOR 
Retations Acts.—In April, 1943 the National Labor Relations 
Board certified that as a result of an election conducted at the Wis- 
consin Motor Corporation’s plant the United Auto Workers Union, 


a C.LO. affiliate, had been selected by a majority of the employees 
as their representative for collective bargaining. The following 
month the company made a contract with this union which contained 
the following provision: 


“Section 3. All new employees at the end of their proba- 
tionary period shall be required to either join the union or se- 
cure a working permit from the union. The union agrees that 
the cost of its working permits shall at no time exceed one and 
one half (114) times the cost of its monthly dues. The mem- 
bers of the union shall remain in good standing in the union as 
a condition of employment. Present employees who at the date 
of signing of this Agreement are not members of the union Shall 
be required to secure a working petmit from the union as a con- 
dition of further employment. The union reserves the right 
to refuse to grant either membership in the union or a working 
permit of the union to not to exceed one per cent (1%) of the 
employees covered by the terms of this agreement.” 


William Schaemann and Sylvester Bezie were employees of long 
standing and affiliated with an A.F.L. union. At the request of the 
U.A.W. these men were discharged by the company for not either 
being members of the union or having work permits issued by it. 

The Wiseyasin Employment Relations Board found that the com- 
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pany, by these discharges encouraged membership in the U.A.W. 
and that this was an unfair labor practice within the meaning of 
Section 111.06 (1) (c) of the Wisconsin Employment Peace Act.* 
A second finding was to the effect that the same section was vio- 
lated when the company entered into a contract containing the pro- 
vision above quoted without the approval of three quarters of its 
employees in a referendum conducted by the board. Accordingly, 
the company was ordered to reinstate the two employees with back 
pay and to cease giving any effect to this section of the agreement. 

From a reversal of this order in the Circuit Court for Milwau- 
kee County,? the board appealed to the Wisconsin Supreme Court, 
which held, three justices dissenting, that the board had miscon- 
strued Sec. 111.06 (1) (c) in its second finding but that the first 
finding was supported by the evidence and a correct statement 


of the law.® 
Section 111.06 (1) (c) provides that it shall be an unfair labor 


practice for an employer: 


“to encourage or discourage membership in any labor or- 
ganization, employee agency, committee, association or repre- 
sentation plan by discrimination in regard to hiring, tenure or 
other terms or conditions of employment; provided, that an 
employer shall not be prohibited from entering into an all-union 
agreement with the representatives of his. employees in a col- 
lective. bargaining unit where three quarters or more of the 
employees in such collective bargaining unit shall have voted 
affirmatively by secret ballot in favor of such all-union agree- 
ment in a referendum conducted by the board. . . .” 


The board’s interpretation of the proviso concerning all-union agree- 
ments was stated, previous to this case, as follows: 


“Tt might well be argued that the correct interpretation of 
this exception is that it permits only the execution of an all- 





| Wis. Stat. (1943) Chap. 111. 
* The text of the lower court’s decision is reported in 13 L.R.R. 638 (1943). 
International Union, United Automobile, Aircraft and Agricultural Imple- 
a oe of America v. Wisconsin Employment Relations Board, 245 Wis. 
W. (2d) 872 ae ag The court found evidence of encouraging union 
“the language of the Ay of the contract in ‘controversy, the 
of it by the company and the discharge of employees pursuant to it for 
6 Seaoee fl Se ee or procuring permits from it. The contract pro- 
who were members of the union at the time it was entered 
shoud eta th menberhip and hep in good, standing In te nion, 
which —_ payment of dues, or be 
membership in the union.” Jd. 245 Wis. 417, 431, 14 na (2d) 872, “379. "The 
dissent properly pointed out that the maintenance-of-mem p clause was not 
before the court. Jd. 245 Wis. 417, 436, 14 N.W. (2d) 872, 881. The National 
War Labor Board construed this decision as not holding that a maintenance-of- 
membership clause violates the Wisconsin act. In re Cudahy Brothers Co. and 
Packinghouse Workers Organizing Committee, 15 L.R.R. 237 (1944). 
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union agreement and prevents the execution by the employer 
of any type of preferential contract except the all-union contract 
as defined in Section 111.02 (9) of the Wisconsin Statutes. 
This, however, has not been our interpretation. We have held 
that, when approved by the required number of employees at 
a referendum, various types of preferential contracts, including 
a maintenance-of-membership contract, may be executed by the 
employer. This is on the theory that such contracts are a part 
of the greater whole and that it was the legislative intention to 
permit such encouragement to the union when approved by the 
required number of employees.’* 


The board’s second finding implied that the agreement under 
consideration would have been valid, if approved by three quarters 
of the employees. But the court construed the proviso to “cover 
no contracts but all-union contracts.5 ... As the contract is not 
an all-union contract the lack of a vote of the employees is not di- 
rectly material. The validity of the order entered must stand wholly 
on finding 1... .”6 

Much of the court’s opinion was concerned with the jurisdictional 
issue. It had previously held that Congress had not intended in the 
National Labor Relations Act to “cover the field” to the exclusion of 
the states, that the state board had jurisdiction in the absence of 
conflict between the pertinent provisions of the state and national 


acts, and if the national board had not already taken jurisdiction.” 
In the instant cast the court felt that by merely certifying the bar- 
gaining representative the national board had not taken jurisdic- 
tion of an unfair-labor-practice controversy. The comparable sec- 
tion of the national act also has a proviso protecting certain types of 
agreements.® Comparing the two, the court concluded: 





‘Letter to the N.W.L.B. under date of Feb. 6, 1943 reported in 10 War 
Labor Reports 533. 

°U. A. W. v. Wis. E. R. B., 245 Wis. 417, 428, 14 N.W. (2d) 872, 877 (1944). 

*U. A. W. v. Wis. E. R. B., 245 Wis. 417, 431, 14 N.W. (2d) 872, 879 (1944). 

‘Wis. L. R. B. v. Rueping Co., 228 Wis. 473, 279 N.W. 673 (1938), Allen- 
Bradley Local v. Wis. E. R. B., 315 U.S. 740, 62 Sup. Ct. 820, 86 L. Ed. 1154 
(1942), Hotel Employees Local v. Wis. E. R. B., 315 U.S. 437, 62 Sup. Ct. 706, 
86 L. Ed. 946 (1942). 

*U. A. W. v. Wis. E. R. B., 245 Wis. 417, 429, 14 N.W. (2d) 872, 878 (1944). 

* Title 29, USCA, sec. 158 (1942). 

Unfair labor practices by employer defined. It shall be an unfair labor practice 
for an employer— 

(1) To interfere with, restrain, or coerce employees in the exercise of the 
rights guaranteed in section 157 of this title. . . 

(3) By discrimination in regard to hire or tenure of employment or any 
term or condition of employment to encourage or discourage membership in any 
labor organization: Provided, that nothing in sections 151-166 of this title or in 
any other statute of the United States, shall preclude an employer from making 
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“Both provisos cover no contracts but all-union contracts. 

The term ‘all-union’ is used in (c) [of the state act] and not 

used in (3) [of the national act] but the proviso of (3) by its 

express terms applies only to contracts making membership in 

a labor union a condition of employment and such a contract 

is an all-union contract. The proviso in (c) makes a three- 

fourths vote of employees essential to validity of such an agree- 

ment and (3) does not, but as the instant agreement is not an 
all-union agreement no conflict in the two sections is involved 

in the instant case. Both (3) and (c) expressly make entering 

into any contract that is not an all-union contract an unfair 

labor practice if it encourages membership in a union by re- 
quiring such membership as a condition of remaining in or ob- 
taining employment.”?° 

The court had two possible lines of approach in handling the con- 
tract in the case at bar. It could have followed the lead of the state 
board and have held the contract illegal since not approved by three- 
quarters of the employees. This would have squarely raised the 
issue of conflict between the state and federal acts, since the latter 
has not such a requirement.1! The other approach was the one the 
court took, namely, that this type of contract, even if properly ap- 
proved, was nct within the protection of the proviso. This method 
had the virtue of avoiding conflict with any specific provision of the 
national act. The proviso in the national act does not expressly pro- 
tect this contract’? nor has there as yet been any definitive con- 
struction by a federal court of what types of contracts the clause 
covers. 

A preferential hiring agreement was considered within the pro- 
viso in Peninsula & Occidental Steamship Company v. NLRB. 
The United States Supreme Court has assumed that an agreement 
providing a union shop as to future but not as to existing employees 
is valid.'* Such agreements can be considered “to require as a con- 
dition of employment membership” in a union but the contract in 





an agreement with a labor organization (not established, maintained, or as- 
sisted by any action defined in sections 151-166 of this title as an unfair labor prac- 
tice) to require as a condition of employment membership therein, if such labor 
organization is the representative of the employees as provided in section 159 (a) 
of this title, in the appropriate collective-bargaining unit covered by such agree- 
ment when made. 

*U. A. W. v. Wis. E. R. B., 245 Wis. 417, 428, 14 N.W. (2d) 872, 877 (1944). 

“In a subsequent decision the court said this “does not constitute a difference 
in policy.” International Brotherhood of Electric Workers v. Wis. E. R. B., 245 
Wis. 532, 541, 15 N.W. (2d) 823, 828 (1944). 


42See supra, note 9. 
#98 F. (2d) 411 (C.C.A.5th, 1938), cert. denied 305 U.S. 653 (1938). 


*N. L. R. B. v. Electric Vacuum Cleaner Co.. Inc., 120 F. (2d) 611 (C.C.A. 
6th, 1941), reversed on other grounds in 315 U.S. 685 (1942). 
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the case at bar allows the employees the choice of membership in 
the union or buying a working permit costing one and one half times 
the regular dues. The National Labor Relations Board has held in- 
valid a contract allowing employees a choice between joining the 
union or authorizing it to represent them through a power of attor- 
riey.!° Yet the National War Labor Board, whose actions are re- 
quired to be in conformity with the National Labor Relations Act,’ 
las allowed the compulsory checkoff of dues in maintenance-of- 
membership contracts and no attempt has been made to attack this 
device as a discriminatory condition of employment which is without 
the proviso.1" 

Even if the clause in the federal act should eventually be construed 
to protect the use of compulsory checkoffs, work permits, and power 
of attorney authorizations, it does not inevitably follow that there is 
a conflict with the state act. As the Wisconsin court points out,!* 
the Senate and House Committees that recommended the federal 
act for passage considered this proviso as a protection of closed- 
shop agreements from antagonistic federal laws but not from state 
laws making them illegal.’® Whether the federal courts will so con- 
strue the proviso may soon be decided in view of recent constitutional 
amendments which ban the closed shop in Florida and Arkansas.?° 

In denying a motion for rehearing, the Wisconsin court em- 
phasized that requiring Schoemann and Bezie to join the union or 
secure a permit violated the rights of the employees “to refrain from 
joining or assisting the plaintiff union.”*4 In Christoffel v. Wis. 
E.R.B.** it was contended that the guarantee of the right to refrain 
from union activities in the state act conflicted with the right of self- 
organization guaranteed by the nationa! act, but the court answered 
that the national act is silent on the right of employees to refrain 





“The proviso is “limited solely to the requirement of membership in a 
stated labor organization as a condition of employment. Other discriminatory 
conditions of employment are not protected by the proviso. Consequently, the 
requirement of a power of attorney authorizing the labor organization to represent 
the signatory for the purpose of collective bargaining is not within the proviso.” 
In re Clinton Cotton Mills 1 NLRB 97, a (1935). 

* War Labor Disputes Act, Public Law 89, 78th Congress Sec. 7 (a) (2). 

Little Steel Companies, 1 War Labor Reports 325 (1942), Oscar T. Smith & 
Son ‘Co., 15 War Labor Reports 574 (1944). The NLRB expressly refused to 
decide whether a checkoff agreement was within the proviso in Matter of National 
Electric Products Corp., 3 NLRB 475, 486n. 

*U. A. W. v. Wis. E. R. B., 245 Wis. 417, 432, 14 N.W. (2d) 872, 879 (1944). 

*Sen. Report No. 573, 74th Cong. 1st. Sess. pp. 11-12; See House Report No. 
969, 74th Cong. Ist Sess. pp. 19-20, International Brotherhood of Electrical Work- 
ers v. Wis. E. R. B. 245 Wis. 532, 540, 15 N.W. (2d) 823, 827 (1944). 

15 L.R.R. 300. 
"U. A. W. v. Wis. E. R. — Wis. ——, 15 N.W. (2d) 873 (1944). 
"243 Wis. 332, 342, 10 Nw (24) 197, 200 (1943). 
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from joining a union, hence, there was no conflict. An attempt to 
have the United States Supreme Court rule on this was frustrated 
when a writ of certiorari was denied the appellants.** It is inter- 
esting to note that the union in the instant case took the position 
that the right not to join a union was implied in the section of the 
national act upholding the right to join**—a view which the Wiscon- 
sin court adopted in its original decision” but seemed less sure of 
on rehearing.2® The court does not expressly so state, but, presum- 
ably, there is no right to refrain from union membership under an 
all-union agreement approved by three quarters of the employees. 
A contrary holding would, in effect, nullify the closed-shop proviso.** 


Leo W. Leary 


Wits: ConpiTions, INVALID RESERVATIONS TO REVOKE, ETC.— 
Testator in the first sentence of paragraph eight of his will ‘willed, 
devised and bequeathed” certain of his real property to John Wagener 
and his wife “to have, hold and enjoy the same as joint tenants” and 
upon the death of either, the title to vest in the survivor. He then 
added that “it is my intention to execute a deed conveying the above 
described property to said devisees and deposit the same with this 
will in my private box. In the event of my failure to do so or if 
said deed is not found with the will, then’ such devise shall stand re- 
voked and the property herein described shall become a part of my 
residuary estate and pass to my residuary legatees.” Upon testator’s 
death, no deed was found with the will and devisees brought this 
action to annul that part of paragraph eight providing that in the 
event of failure to deposit the deed in his private box, the devise was 
to be revoked. The county court annulled the provision sought to 
be annulled, which judgment was confirmed by the district court. On 
appeal to the civil court of appeals’ it was held that the devise to 
Wagener and his wife was absolute and that the portion sought to 





* 320 US. 776 (1943). 

*“ Brief for Plaintiff and Respondent p. 43. 

*U. A. W. v. Wis. E. R. B., 245 Wis. 417, 428, 14 N.W. (2d) 872, 877 (1944). 

*U. A. W. v. Wis. E. R. B., — Wis. —, —, 15 N.W. (2d) 873 (1944). 

“This case shrouds with uncertainty the legal status of collective bargain- 
ing contracts in Wisconsin which are something less than the all-union type, such 
as maintenance-of-membership and preferential hiring contracts. The implication 
of International Brotherhood of Paper Makers v. Wis. E. R. B., 245 Wis. 541, 
15 N.W. (2d) 806 (1944). is that such contracts, if set up by the National War 
Labor Board, are legal. To hold all others invalid would hardly be conducive to 
“employment peace.” 

* Ragland v. Wagener, 179 S. W. (2d) 380, (Tex. 1944). 
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be annulled was an express reservation of the right to revoke the will 
in a manner contrary to the commands of the Texas statute which 
provides that no will should be revoked except by a subsequent will, 
codical or declaration in writing executed under formalities prescribed 
by law or by cancellation or obliteration by testator or by another in 
testator’s presence and by his direction.? Hence such reservation was 


invalid.® 
The Supreme Court of Texas, however, held that the devise was 


not absolute and unconditional but dependent upon the making, plac- 
ing and finding of the deed in testator’s private box. The supreme 
court, therefore, held that it was error “to annul the portion of the 
provision attacked and at the same time decree the remainder valid.” 
‘he cause was thereupon remanded to the district court for further 
proceedings.* 

The provision in question is an unusual one. And a court, at- 
tempting to follow established rules and principles of law relevant 
and meaningful in respect to the situations where they have been ap- 
plied historically might easily be lead astray when confronted with 
such an anomaly as this provision presents. 

The civil court of appeals, reading the language literally, con- 
cluded that the devise was absolute with an invalid reservation to re- 
voke in a manner contrary to statute. The objection to such a 
construction, however, is that here the testator did not reserve a 
right to revoke by a subsequent act but rather by a refusal to take 
some subsequent affirmative action. The supreme court perceived 
that in spite of the absolute nature of the words used in making 
the devise, the testator had not in effect reached a definite decision 
as to the disposal of land in question and had conditioned his gift on 
the subsequent act of placing the deed in his box with the will. 

The validity of such a condition is one of the interesting and per- 
plexing questions which the case raises. The supreme court indi- 
cated that such a condition was invalid as an attempt to evade the 
Statute of Wills. Conditional legacies and devises are well recog- 
nized in the law of wills and unless illegal as contrary to public 
policy, conditions are generally given effect.5 Although, usually, 
such bequests are conditioned upon an act being performed by the 





*Tex Stats. (1936) Art. 8285. 

* Merrill v. Boal, 47 R. I. 274, 132 Atl. 721 (1926). 

‘Ragland v. Wagener, 180 S. W. (2d) 435 (Tex. 1944). 

°In re Salomon’s Estate, 281 N. Y. S. 827, 156 Misc. 445 (1935); In re 
Andrus Will, 281 N. Y. S. 831, 156 Misc. 268 (1935); Rivet v. Battistella, 167 
La. 766, 120 So. 289 (1929); Clausen v. Leary. 113 N. J. E. 324, 166 Atl. 623 
(1933); In re Keenan’s Will, 188 Wis. 163, 205 N. W. 1001 (1926). 
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beneficiary® or devisee or upon the happening of an independent 
contingency,’ gifts conditioned on a subsequent act of the testator 
himself have been held valid. A condition that the bequest shall fail 
if testator makes advancements to his beneficiary during his lifetime 
and enters them in his books has been held good.* Likewise, a de- 
vise of the remainder of certain land, if testator during his lifetime 
designated the portions of the land that were to go to his three 
children as life tenants, failed because testator had failed to make 
the selection of land devised to the life tenants.® A condition that 
the devise should fail if a trust agreement between testatrix and 
trust company were not revoked at the time of death was held valid 
and as the agreement was not revoked, the estate did not pass under 
the will.?° 

In all these cases, however, the acts were not indifferent in them- 
selves but were objective acts, not dependent wholly on the future 
state of the testator’s mind. Although the reported cases yield no 
instance of a devise conditioned on an act which is of no effect or 
pertinency in itself, the courts have indicated that such conditions 
depending as they do, solely on the subsequent mental attitude of 
testator would be invalid.1 Here, the subsequent act of testator in 
placing a deed in his box with the will is an indifferent act—the deed 
neither being delivered directly nor in escrow can have no legal 
effect.’ It can have no more legal significance than if testator had 
provided that the devise was to fail unless he subsequently placed 
a memorandum in his private box confirming the devise. 

The second question which the case raises is whether the invalidity 
ot this condition defeats the gift. The courts have had to determine 
this question when faced with conditions void as against public 
policy such as conditions in restraint of marriage or of alienation of 
lands, or in the case of a condition that the gift shall not vest if bene- 
ficiary does not obtain a divorce. In such cases if the condition is 
subsequent, i.e. the intent of the testator is to make an absolute gift 





* Viz. a gift conditioned upon beneficiaries’ surrendering the use of certain real 
estate and payment of income from certain stock. Oliver v. Wells, 254 N. Y. 451, 
173 N. E. 676 (1931), or a condition that devisee refrain from the use of liquor. 
In re Smith’s Estate, 117 Neb. 776, 223 N. W. 17 (1929); 3 Pace, Wits $1300. 

* Viz. a condition that interest of devisee in property should cease if any court 
shall ever hold the property subject to devisee’s debts. Todd’s Ex’r. v. Todd, 260 
Ky. 611, 86 S. W. (2d) 168 (1935), or a condition that gift shall not vest unless 
beneficiary reach a certain age. 3 Pace, Wits $1297. 

*Langdon v. Astor’s Executors, 16 N. Y. 1 (1857). 

* Goff et al v. Pensenhafer, 190 Ill. 200. 60 N. E. 140 (1901). 

* In re Reese’s Estate, 317 Pa. 473, 177 Atl. 792 (1935). 

™ Langdon v. Astor’s Executors, 16 N. Y. 1 (1857). 

“Shulsky v. Shulsky, 98 Kan. 69, 157 Pac. 407 (1916). 
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subject to being defeated if certain conditions are not fulfilled, it is 
generally held that if the condition is illegal or impossible of perform- 
ance through no fault of the legatee or beneficiary, the devise or 
gift is nevertheless good.’* But where the gift or devise is condi- 
tioned to take effect only upon the occurrence of a specified event or 
the performance of a certain act, it is a condition precedent and if 
impossible of fulfillment, the gift is defeated.’* In general, the courts 
hold that the illegality of conditions precedent, also, defeats the gift 
or devise. But some courts have drawn an historical but not very 
well-reasoned distinction between the effect of an illegal condition 
precedent as well as conditions rendered impossible by an act of 
testator, on gifts of personalty and devises of realty holding that gifts 
of personalty are not thereby defeated but that in the case of devises 
of real estate, the devise is void.45 The Texas court has not had oc- 
casion to pass on that question. But it would be a curious result if the 
validity of the gift so conditioned should depend on whether the gift 
was of realty or personalty. 

It is submitted that although a condition such as is presented in 
this case is likewise invalid, a rigid application of the rules of law 
which have been applied to them would lead to confusion. A more 
simple and logical approach would be a recognition by the courts that 
such a provision as this is simply an incomplete devise dependent 
for completion on a future instrument. A testator cannot make be- 
quests or devises to persons to be subsequently named in an instru- 
ment not executed in accordance with the Statute of Wills.1® Neither 
should he be allowed to evade the statute by postponing his decision 
until a later date and then confirming it by means of an improperly 
executed paper. 

The logic of this position would compel the conclusion that had 
the testator in the instant case subsequently executed the deed and 
placed it in the box with the will, the result would be no different 





* Wetterlund v. Holm, 74 F. (2d) 107 (C. C. A. 10th, 1934); Jackson v. 
Knapp, 297 Ill. 23, 130 N..E. 524 (1921); Kelly v. Snider, 46 N. E. (2d) 811 
(Ohio App.). 

“Wetterlund v. Holm, 74 F. (2d) 107 (C. C. A. 10th, 1934); Adams v. 
Johnson, 277 Pa. 459, 76 Atl. 174 (1910); Re. Thompson, 304 Pa. 349, 155 Atl. 
925 (1931). Compare, however, Seeley v. Hincks, 65 Conn. 11, 31 Atl. 533 (1894) ; 
Harris v. Wright, 118 N. C. 422, 24 S. E. 751 (1896). 

* 20 Corn. L. Q. 257; 39 Harv. L. R. 907; 30 Mica. L. Rev. 1100. Colvin v. 
Pairpont, 9 Ky. Law reports 191 (1887). But compare In re Costallo’s Will, 
4.N. Y. S. 665, 167 Misc. 758 (1938). 

* Peyton v. Wehrhane, 6 Atl. (2d) 313 (Conn. 1939); Atwood v. R. I. Hosp 
Trust Co. 275 F. 513 (C. C. A. Ist. 1921); Hastings v. Bridges, 86 N. H. 172, 
164 Atl. 906, 166 Atl. 273 (1933); In re Bryan’s Appeal, 77 Conn. 240, 68 L.R.A. 
353 (1904); Riley v. McMaster, 313 Mass. 739, 49 N. E. (2d) 240 (1943). 
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than where he had failed to do so. For to allow the devise in such 
a case would be to give effect to the condition which the court has 
indicated is not a valid one. 

Of course, if the deed were executed in compliance with the 
1equirements of the Statute of Wills so that it could be construed 
as a codicil to the will, it would be testamentary in its nature, and 
by its own operation, pass the property.’’ The Texas statute gov- 
erning execution of deeds requires that the deed be witnessed by the 
same number of witnesses as are required to witness a will.‘* Per- 
haps if testator had executed the deed in compliance with such statute, 
it could be construed as a codicil. But in such event, the land would 
pass, not by virtue of the fulfillment of the condition but by the subse- 


quent codicil to the will. 
RutH LaFave 





See Metham v. Duke of Devon, 1 P. W. 529 (1718) and Habergham v. 


Vincent, 2 Vez. Jr. 204 (1793). 
* Tex. Srats. (1936) Art. 1288 and Art. 8283. 








